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‘k “legal literature” about the independent contractor has been 





occupied, almost exclusively, with the question of how best to 

identify him. Since early in the last century, when the name was 
first bestowed to express the idea that he is a citizen and quite able to 
pay his own way, his actual existence as a member of society in good 
standing has gone without question’—that is, until very recently. Of late 
however, there has been a growing tendency, somewhat emotional in char- 
acter, to look upon him with disfavor, as little more than a sham, a mere 
lawyer’s device, conceived in sin and brought forth to provide undeserved 
immunity.? Though we steadfastly refuse to give much weight to this 
ethical judgment, it has its effect. Indeed, the matter has gone so far that 
the question now is whether the contractor has had a fair hearing; pos- 
sibly he is being condemned upon insufficient evidence. At all events 
something in the way of a legal-sociological investigation is in order, 
which while perhaps not exonerating him in full should at least show 
more clearly what his place in society is and—hesitantly—should be. 
The first thing is to agree, 2* least tentatively, upon who exactly is an 







* Professor of Law, Yale University School of Law. 


* There is scarcely a dissenting voice on this point in the cases decided by the middle of the 
last century. See Hilliard v. Richardson, 3 Gray (Mass.) 349 (1855), in which the authorities 
are reviewed. 










* For example, Harper, in his recent valuable work on the Law of Torts (1933), 646, says: 
“A number of factors concur to constitute . . . . such a powerful argument for the liability of 
the employer of an independent contractor that it would seem highly desirable for the courts 
to adopt the rule of liability and confine nonliability to a few exceptional cases.” And still more 
recently, Morris, in 29 Ill. L. Rev. 339, 345 (1934), has this to say: “These considerations have 
led the writer to conclude that, while it is usually desirable that a contractor be ultimately 
liable for his torts, in general, the contractee should be responsible to third persons.” 
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independent contractor. For, how else can he be isolated for study? The 
description, worn smooth from much use through the years, runs in terms 
of “control,” a person who undertakes to complete a specified job accord- 
ing to his own methods and without being subject to the control of his 
employer as to the means of doing the work is an independent contractor.’ 
If he is engaged in a special calling‘ as well, and is paid a lump sum for 
the job,’ identification is said to be quite positive. Conversely, where the 
work is done subject to the employer’s control or “right to control” both 
the thing done and the manner of doing it, the contractor becomes with 
equal certainty a “servant.” Such is the law in broad round phrases, the 
employer being liable or not to outsiders, depending on whom he hired, a 
servant or an independent contractor. 

The difficulty is not so much with the law, which is thus certain enough, 
as with its application to particular cases—or at least so the courts point 
out from time to time. Certainly it is true that as much day by day litiga- 
tion occurs in this corner of jurisprudence as in almost any other. There 
are too many variables, both in the description of the independent con- 
tractor and of his antithesis the servant, to admit of anything approaching 
automatic application of the law. A contractor may go forth in the morn- 
ing proud in his independence and return at nightfall a servant, some 
court having found in the employer such a measure of control of prices, 
of working conditions, of what not, as no truly independent contractor 
could countenance.® Or a servant may suddenly find that he has so far 
departed, in thought, in time or in space from the “scope of his employ- 
ment”’ that he has achieved, at least temporarily, the estate of an inde- 
pendent contractor.’ It is all very confusing. Whether a better form of 
words could be evolved, that is, one which would reduce the need for 
continual recourse to the courts, is highly questionable; the Restatement 


3 See 1 Mechem, Law of Agency (2d ed. 1914), § 40. Also, Hexamer v. Webb, 101 N.Y. 377, 
4 N.E. 755 (1886); Rait v. New England Furniture & Carpet Co., 66 Minn. 76, 68 N.W. 729 
(1806). 

4See Leidy, Salesmen as Independent Contractors, 28 Mich. L. Rev. 365 (1930), in which 
the “independent calling” notion is stressed on the authority of the case of Milligan v. Wedge, 
12 Adol. & El. 737, 113 Eng. Reprint 993 (1840). 


s The mode of payment is not regarded as being controlling, though of some significance. 
See Arnold v. Lawrence, 72 Col. 528, 213 Pac. 129 (1923). 


6 Cf., Singer Mfg. Co. v. Rahn, 132 U.S. 518 (1889), for example, in which the salesman 
was found to be a servant, with McCarthy v. Souther, 83 N.H. 29, 137 Atl. 445 (1927), in 


which on similar facts he was held to be an independent contractor, both courts using the 
same rule. 


7 See Hickson v. W. W. Walker Co., 110 Conn. 604, 149 Atl. 400, 68 A.L.R. 1044 (1930), 
where the deviation in intent was held controlling. 
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of Agency, in one of its franker moments, thought not and was content 
merely to serve notice that there are many considerations involved.*® 

But there is a worse difficulty. It seems that this carefully formulated 
law is not at all the substantial structure it purports to be, but merely a 
facade behind which the courts deliberate. It takes no account whatever 
of another principle which has crowded its way to the fore in recent years. 
If the work being done by the contractor is of an “inherently dangerous” 
character, then regardless of how independent the contractor may be, im- 
munity will be denied to the employer.® Of course it has long been recog- 
nized that an employer may not do murder with impunity by engaging 
an independent contractor for the job; nor evade statutory provisions de- 
termining how certain work shall be done;** nor excuse non-performance 
of contractual obligations by putting the blame upon an independent con- 
tractor." But when it is granted that the mere circumstance that the par- 
ticular work is likely to result in harm to third persons is enough to convert 
a contractor into a servant, a wide door in the “law” has been opened. 
It is mainly through this that those who favor broad employer’s responsi- 
bility propose to enter, perhaps to upset the whole structure. 

That this notion has explosive possibilities has been evident ever since 
Bower v. Peate,* notwithstanding it still, after nearly half a century, rates 


§ Restatement, Agency (1933), § 220 (2): 

“In determining whether one acting for another is a servant or an independent contractor, 
the following matters of fact, among others, are considered: (a) the extent of control which, 
by the agreement, the master may exercise over the details of the work; (6) whether the one 
employed is engaged in a distinct occupation or business; (c) the kind of occupation, with 
reference to whether, in the locality, the work is usually done under the direction of the em- 
ployer or by a specialist without supervision; (d) the skill required in the particular occupation; 
(e) whether the employer or the workman supplies the instrumentalities, tools, and the place 
of work for the person doing the work; (f) the length of time for which the person is employed; 
(g) the method of payment, whether by the time or by the job; (4) whether or not the work 
is a part of the regular business of the employer; and (i) whether or not the parties believe 
they are creating the relationship of master and servant.” 

* For discussion, see Blount v. Tow Fong, 48 R. I. 453, 138 Atl. 52 (1927). The subject is 
further annotated in 23 A.L.R. 984, 1005 (1923), and 21 A.L.R. 1229, 1243, 1265 (1922). 

© The leading case on the point is Ellis v. Sheffield Gas Consumers Co., 2 El. & Bl. 767, 
118 Eng. Reprint 955 (1853). 

™ Nor satisfy a non-delegable duty to workmen by engaging a negligent independent con- 
tractor, for example, to erect a scaffolding for their use. See Mulchey v. Methodist Religious 
Soc., 125 Mass. 487 (1878) with which compare Devlin v. Smith, 89 N.Y. 470, 42 Am. Rep. 
311 (1882). Nor to tenants by engaging an independent contractor to make repairs. Clark v. 
Engelhardt, 9 La. App. 334, 120 So. 498 (1928). The line between these cases and those where 
defective instrumentalities are “bought” from a supposedly reputable manufacturer is diffi- 
cult to draw. See Rincicotti v. John J. O’Brien Contracting Co., 77 Conn. 617, 60 Atl. rrs, 
69 L. R. A. 936 (1905). 


=1Q. B. D. 321 (1876). 
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only the position of an exception. In that case a landowner, desiring to 
build well and truly his house, specified foundations somewhat lower than 
those of his neighbor, and due to the way the work was done the neigh- 
bor’s house was damaged. The court created a non-delegable duty upon 
the landowner, as a condition of immunity, to see at least that the usual 
precautions to avoid injury be taken; ‘a man who orders a work to be 
executed, from which, in the natural course of things, injurious conse- 
quences to his neighbour must be expected to arise, unless means are 
adopted by which such consequences may be prevented, is bound to see 
to the doing of that which is necessary to prevent the mischief, and can 
not relieve himself of his responsibility by employing someone else. 
.... It was not enough that the landowner stipulated that his con- 
tractor should “take upon himself the risk and responsibility of shoring 
and supporting” the adjoining building. 

The principle announced in Bower v. Peate was easily a full step in ad- 
vance of the so-called absolute liability cases. The case of Fletcher 2. 
Rylands,"* decided less than ten years before, was not even cited as au- 
thority. Moreover, one gathers from the latter that, even assuming the 
reservoir figuring in that case‘ had been built with all known precautions, 
the owner would still have been liable. But of course this holding was 
thought to be limited to certain type cases, those involving fire, wild 
animals, impounded water and so on. Bower v. Peate borrowed the abso- 
lute liability idea, limited its application to certain details of the work, 
it is true, but, as so limited, made it apply to all transactions wherever 
likelihood of harm to third persons was reasonably forseeable. The only 
dialectical material apparently left to prevent a run upon the position of 
the independent contractor was the notion of collateral negligence;'s had 
the shoring been properly done the owner would have been under no re- 
sponsibility for negligence on the part of the contractor as to other 


3 L. R. 3 H. L. 330 (1868). 
"4 Which incidentally had been constructed by an independent contractor. 


's For a statement of this distinction as to collateral negligence, though in a somewhat differ- 
ent case, the employer being held liable to a pedestrian falling into an unlighted areaway, see 
Robbins v. Chicago, 4 Wall. (U.S.) 657 (1866). The court said: 

“Where the obstruction or defect caused or created in the street is purely collateral to the 
work contracted to be done, and is entirely the result of the wrongful acts of the ccntractor or 
his workmen, the rule is that the employer is not liable; but where the obstruction or defect 
which occasioned the injury results directly from the acts which the contractor agrees and is 
authorized to do, the person who employs the contractor and authorizes him to do those acts 
is equally liable to the injured party.” 4 Wall. (U.S.) 657, 679 (1866). 

And see further Salmon v. Kansas City, 241 Mo. 14, 145 S.W. 16, 39 L.R.A. (N.S.) 328 
(1912). 
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matters, whether occurring while the shoring was being done or at a later 
stage of the construction. Actually, there was one other stopping point, 
the possibility of smearing the whole matter with one phrase, “inherent 
danger,” and so tying the broad principle of Bower v. Peate to the limited 
group of cases envisaged by Fletcher v. Rylands. 

Yet another condition, still further restricting the employer’s im- 
munity, has succeeded by dint of much repetition in gaining a foothold. 
This is that the employer must have used care to select a competent con- 
tractor.” Its sister condition, that the contractor should also be financial- 
ly responsible, appears always to have met with a cold reception,"’ though 
it is true that both lack of skill and absence of funds have been used at 
times to expose the “dummy” contractor. But, of course, the statement 
that the contractor must be competent has enough truth in it to be 
plausible."* When a contractor is brought upon a job to work with em- 
ployees of the employer, this obviously does not relieve the employer of 
his duty to supply reasonably safe working conditions. So too if, within 
Bower v. Peate, the work is likely to result in injury to third persons unless 
performed by a specially qualified contractor, no doubt there would be 
liability. But while there are many broadly stated dicta’? few if any cases 


6 See, for example, Norwalk Gaslight Co. v. Borough of Norwalk, 63 Conn. 495, 28 Atl. 
32 (1893) where an inexperienced contractor, engaged to do excavating in the street, had 
damaged plaintiff’s pipes. The court said the defendant would be liable not only “in knowingly 
employing incompetent contractors, but also in failing to exercise due and reasonable care to 
select such as were skillful and competent.” Of course it is probable the city would be liable 
for injuries of this character, on the principle of Bower v. Peate, even had it exercised care in 
hiring. 

17 See Lawrence v. Shipman, 39 Conn. 586 (1873), a case involving negligence on the part 
of a mason contractor. To the argument that the employer must engage a financially re- 
sponsible contractor the court said: 

“T am not prepared to say that this fact may not be of some weight where the work to be 
done is hazardous to others. If a person having an interest in a job which naturally exposes 
others to peril, should attempt to shield himself from responsibility by contracting with a 
bankrupt mechanic, I think the employers might be subjected for damages done by the con- 
tractor, but, as before stated, the work to be done by the contractor involved no peril in its 
usual performance, and I cannot hold the defendants liable under this claim.” 39 Conn. 586, 
590 (1873). 


*8 Under the Massachusetts bank collection rule it is said the forwarding bank must exercise 
care in the selection of a correspondent, independent contractor, but this, of course, is to fulfill 
the forwarder’s agency obligation to its customer, a quite different matter. See Fabens v. 
Mercantile Bank, 23 Pick. (Mass.) 330 (1840). 


9 In many cases where the employer has been held not liable for acts of his contractor, the 
fact that the contractor was competent has been given weight. Carr v. Stevens, 295 Fed. 701 
(D.C. Md. 1924) (explosion of boat while fumigating); Riley v. Steamship Co., 29 La. Ann. 
791 (1877) (stevedore) (“In a case like this, we think the utmost extent of the liability of the 
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have carried the matter further.”° Nevertheless, both ideas are ready, one 
having attained to the status of a quasi-exception, so that some court full 
more of zeal than of discrimination may give them general life and cur- 
rency. - 

It is evident that the law is not precise and that some search must be 
made for guiding reasons. But to embark upon an examination of that 
curious complex of truths, half truths and mystic intuitions which is the 
theoretical basis for vicarious responsibility, offers little promise. Perhaps 
it is most accurate to say that our present rule is merely a fortuitous 
result of the English habit of “muddling through”; that person who 
starts the enterprise, who selects the workmen, who directs the course of 
the work, should be made to answer for injury to third persons. How this 
came to be, whether as an outgrowth of an older absolute liability upon 
the master,” whether as an expansion of the view that the employer 
should be liable for directed acts,” or whether it is merely a consequence 
of the promiscuous use of the phrase that master and servant are one,” 
it is difficult to say. The modern rationalization in terms of “control,” 
however, gives principal significance to the notion of fault, in keeping with 
the supposed basis of liability for torts of negligence. The person most to 
blame for an injury should pay. 

That this principle of liability for fault fails to cover the case is only 
too apparent. Perhaps it once did when the employer worked at the elbow 
of his employee. Today, however, regardless of how carefully personnel 


company would be that they employ a stevedore of experience and good repute... .”); 
Pickett v. Waldorf System, 241 Mass. 469, 136 N.E. 64, 23 A.L.R. 1014 (1922) (window 
cleaning, ice formed on sidewalk). Further cases are collected in 30 A.L.R. 1538-1544 (1924). 


20 Mullich v. Brocker, 119 Mo. App. 332, 97 S.W. 549 (1905), is probably as good an example 
as any. Here the employer had engaged a 16 year old boy to break horses. The court said: 

“Breaking horses to harness is not necessarily dangerous to others if properly done, and in 
selecting a contractor to do work of that character a proprietor need only use ordinary care 
to choose a competent person. But if he is careless in selecting he remains liable.” 119 Mo. 
App. 332, 339, 97 S.W. 549, 551 (1905). 

The tendency is strong in these cases, where an individual rather than an organization is 
involved, to treat the employment as merely a master and servant relationship. See further, 
Baker v. Scott County Milling Co., 323 Mo. 1089, 20 S.W. (2d) 494 (1929). 


* Holmes, Collected Legal Papers (1920), 49; 4 Harv. L. Rev. 345 (1891); 5 Harv. L. Rev. 
1 (1891). 

* Wigmore, Responsibility for Tortious Acts: Its History, 7 Harv. L. Rev. 315 ,383, 441 
(1894). 


23 Holmes, supra note 20. “. .. . in modern days these doctrines have been generalized 
into a fiction, which, although nothing in the world but a form of words, has reacted upon the 
law and hastened to carry its anomalies still farther. That fiction is, of course, that, within the 
scope of the agency, principal and agent are one.” 
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is selected, how rigorous the rules for its direction, or what supervision is 
provided, the employer is being held increasingly for the torts of his em- 
ployees.*4 Indeed, with the advent of the large corporation—absentee 
ownership—employer control in any realistic sense almost vanished. And, 
while the sop thrown to the employer, that he at least has the “right to 
control” the work, may serve to keep the principle verbally intact, it 
fails to conceal the fact that it is obvious rationalism. In all honesty it 
should be admitted that there are now large areas of employer responsi- 
bility which cannot be accounted for realistically upon a fault rationaliza- 
tion. 

What the actual philosophy behind this advance has been is not open 
to exact demonstration. From almost the beginning, however, there has 
been discernible another theory of responsibility; possibly it antedates the 
present notion of control or fault as a basis of liability. For instance, in 
Hamlyn v. Houston & Co.,?5 where defendants’ partner who was to get trade 
information for the firm bribed one of the plaintiff’s clerks, the court said: 

“The principal having delegated the performance of a certain class of acts to the 


agent, it is not unjust that he, being the person who has appointed the agent, and 


who will have the benefits of his efforts if successful, should bear the risk of his exceeding 
his authority 


This matter of profit, it is true, has not often been so openly adverted to, 


yet one may be fairly sure that both lawyer and laymen through the years 
have been quite well aware that in general the rule of vicarious responsi- 
bility has served to give access to the “deepest pocket;’’’ the courts, 
whatever they may profess, have actually tried to observe the principle 
that legal duties must have some relation to ability to pay.” 

The triumph of this idea, of course, came with adoption of the work- 
man’s compensation statutes, which were promoted on the principle, or 


24 A great many illustrations could be given. The modern cases holding the employer re- 
sponsible for wilful torts, contrary to the earlier decisions, are an illustration. See Son v. Hart- 
ford Ice Cream Co., 102 Conn. 696, 129 Atl. 778 (1925). Again the recent trend toward holding 
the employer liable, possibly in contract, where his agent has fraudulently issued bills of lading 
without receiving goods, is a case in point. The older decisions denying recovery were put on 
the agent’s lack of “authority.” See Gleason v. Seaboard Air Line Ry. Co., 278 U.S. 349 (1929). 

5 [1903] 1 K. B. 81. 

% [1903] 1 K. B. 81, 8s. 


27 “Tn hard fact, the real reason for employers’ liability . . . . is the damages are taken 
from a deep pocket. The present is not a very propitious time for withstanding a dogma based 
on such a principle. But a return to simpler manners will probably bring with it a return to 
saner views of liability, even if it is not sooner recognized that to injure capital is to injure 
industry.” Baty, Vicarious Liability (1916), 154. 

28 As the legislatures are supposed to do in levying the “good” tax. 
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slogan, that “the risks of industry should be borne by industry.’”® The 
movement frankly recognized that the assumption of Shaw, J., in the 
Farwell case,*° that wages bargained for by the employee were presum- 
ably proportioned to the risk involved in the work, was simply not true 
in fact. It recognized further, pragmatically, that some means must be 
provided to care for human wreckage; the day of state insurance and the 
Townsend plan had not yet dawned. Further, on the fault side, there was 
more than a suspicion that possibly more could be done than was cur- 
rently being done by employers to avoid injuries. And it was only too 
obvious that the legal machinery had reached such a tangle as to be hope- 
lessly slow and uneconomic, when it functioned at all. 

What the practical repercussion of all this is to be on the independent 
contractor, is problematical. The evidence presented to show that profit 
taking on the part of the employer ever had a bearing in determining his 
status, is of the slenderest sort, at best merely inferences from the fact that 
lump sum payments are often made to the contractor and that he usually 
occupies a distinct calling, matters at most only consistent with there 
being some financial competence on his part. Although, in the lent serv- 
ant cases there has been language indicating that responsibility turned 
on “whose work”’ was being done, it has too often been coupled with lapses 
into control philosophy to be persuasive.** There is coming to be con- 


siderable evidence, however, that the courts, under stress of bringing a 
contractor within the servant class for purposes of giving a workmen’s 


2 “To say with the appellant that the intent of the act is limited to the abolishment of 
negligence as a ground of action against an employer only is to overlook and read out of the 
act and its declaration of principles the economic thought sought to be crystallized into law, 
that the industry itself was the primal cause of the injury and, as such, should be made to 
bear its burden.” Peet v. Mills, 76 Wash. 437, 136 Pac. 685, L.R.A. 1916A, 358, Ann. Cas. 
1915D, 154 (1913). And see generally, Laski, The Basis of Vicarious Liabiity, 26 Yale L.J. 
105 (1916). 


3° Farwell v. Boston & W. R. Corporation, 4 Metc. (Mass.) 49, 38 Am. Dec. 339 (1842). 


3 For instance the court in Standard Oil Co. v. Anderson, 212 U.S. 215 (1909), said: 
. . we must inquire whose is the work being performed. a question which is usually 
answered by ascertaining who has the power to control and ‘+o direct the servants in the per- 
formance of their work.” It was decided that a winchmar. employed by a shipowner to hoist 
freight as directed by a stevedore was merely “cooperating” with him and that he was not 
acting subject to the stevedore’s “control.” Cardozo, J., in Charles v. Barrett, 233 N.Y. 127, 
135 N.E. 199 (1922), another lent servant case, had this to say: 

“The rule now is that, as long as the employee is furthering the business of his general em- 
ployer by the service rendered to another, there will be no inference of a new relation unless 
command has been surrendered, and no inference of its surrender from the mere fact of its 
division.” 


“ 
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compensation recovery, will actually accomplish a change in the defini- 
tion, however carefully the verbal framework may be preserved.” 

At most, then, we have merely succeeded so far in identifying two of 
the possible hereditary factors determining the independent contractor. 
The first, control, may be called the risk prevention factor and the second, 
the matter of who stands to profit by the enterprise, the risk shifting or 
distribution factor. Although the question may then be phrased in terms 
of who should bear the risk, that in reality has been the question from the 
first. The proponents of the entrepreneur test? thought to answer the 
question with certainty by resort to the “scientific method”’ of the physical 
sciences, though why they saw fit to wrest the word entrepreneur from its 
peaceful setting in classical economics to rename the independent con- 
tractor is not clear. Four distinguishing “earmarks,” supposedly things 
which could be counted or measured, were more or less arbitrarily seized 
upon with the idea that, a majority being found with one enterprise or 
another, it could be said that the particular “function” in question had 
been “lopped off’’ from the one and “allocated” to the other.*4 It fol- 
lowed, by hypothesis, that the one so found to be conducting the work in 
question was the entrepreneur, alias risk bearer, alias independent con- 
tractor, for the occasion.55 Though a gallant effort, the principal success 
of the entrepreneur test lay in showing how hopelessly unworkable is the 
scientific method as a basis of decision in law; “earmarks” are not fixed 
quantities nor, even so, can their weight and consequence be assumed for 
all time. 


There is but one further hope of attaining certainty, apparently, and 


3? See, for example, Le Blanc v. Nye Motor Co., 102 Vt. 194, 147 Atl. 265 (1929), holding 
an automobile salesman to be an employee and not a contractor, since the defendant company 
“had complete control respecting the terms of all sales, unless, perhaps sales for cash. While it 
appears that it exercised no control over claimants work in other particulars, it does not appear 
that it did not have the right to do so.” And see, also, Aisenberg v. C. F. Adams Co., Inc., 95 
Conn. 419, 111 Atl. 591 (1920). 


33 Douglas, Vicarious Liability and Administration of Risk, 38 Yale L. J. 584 (1929); 
Smith, Frolic and Detour, 23 Col. L. Rev. 444 (1923); Tiffany, Agency (Powell’s 2d ed. 1924), 
100-105. 


34 “The problem is to find if there has been an agreement in fact to lop off the particular 
function in question from one person’s enterprise and to allocate it to another.” Douglas, 
supra note 33, at 597. 


3s But it must be said that Douglas later states (supra note 33, at 603) that the “four ear- 
mark test” would only be useful in some indefinite preliminary stage of the proceedings and 
that in the final analysis the “problem would take on a sociological aspect” to be considered 
in terms of risk prevention and risk distribution. 
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that is, as has been suggested by eminent authority, an appeal to the 
principles of “the rational sciences of Ethics and Politics.’”’* Or perhaps, 
since the aim of Ethics and Politics, as of Law, is said to be the “Good 
Life,”’ the real inquiry is: What are the principles of the Good Life apply- 
ing to the case? What for example, to take a concrete case, are the 
principles of the Good Life as regards the householder, the plumbing con- 
tractor, the plumber’s helper, and the plaintiff whom the helper may have 
run over in his haste? Perhaps the question can be as easily answered by 
asking, what is Justice?—equally entitled to be spelled with capital 
letters;—as the courts have traditionally done, and with the degree of 
success which has been observed. The rational science of Ethics, at least, 
would seem to have no carefully formulated principle to offer upon so 
prosaic a person as the plumbing contractor; indeed, I suspect it has never 
so much as considered his specific problems. 

One is tempted to say the same of the rational science of Politics, for 
it certainly does not offer any ready made answer to particular problems, 
nor for that matter any single “frame of reference” by which to test an 
answer. Still, we have advanced since the day of Blackstone and the ra- 
tionalists,37 when the law as it then existed was regarded as the perfection 
of all reason. We have come to recognize with Austin that one of the 
functions of the courts is to legislate, as witness the whole structure of 
the common law, and that not all of their work is perfection. But whether 
to go farther and adopt Bentham’s philosophy that law exists to provide 
the greatest happiness for the whole community, for example, is quite 
another matter. There are many conflicting political principles. In spite 
of the recrudescence of the Bentham philosophy in the current scene,** 
those who with Alexander Hamilton seek to promote a high degree of 
wealth and possibly of culture also in a privileged group, building neces- 
sarily upon a greater or less degree of exploitation of the rest of the popula- 
tion, are far from being entirely quiescent. 

The overwhelming political, economic and social objective of the past 
century has been commercial exploitation, more euphemistically spoken 


% Hutchins, The Autobiography of an Ex-Law Student, 1 Univ. Chi. L. Rev. 511 (1934), 
7 Am. L. School Rev. 1051 (1934). Dr. Beard would substitute “esthetics” for “politics” as 
a guide without emphasis upon the “rational” principles thereof, if any. The Open Door at 
Home (1934), c. 1. 


37 Commons, in his Institutional Economics (1934), c. VI, has an interesting discourse on 
Bentham versus Blackstone. 


38 See Chase, Government in Business, 41 Current History 641-659 (1935). 
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of as “‘progress.’’3? The rights of property so carefully stipulated for by 
the founding fathers to safeguard an individualistic society of landowners 
and small tradesmen*® have been taken over and made the chief protec- 
tion of the modern combination," having entirely different purposes and 
recognizing few responsibilities, all in the interest of progress. To pro- 
mote the early mills of New England the courts violently opposed the rule 
in Rylands v. Fletcher* in the first labor cases the right to combination 
had to give way to what was deemed best for business;** in the Farwell 
case,‘4 establishing the fellow servant rule, Shaw, J., was obviously 
moved by the need of freeing railroads and businesses generally of re- 
sponsibility for injuries to employees. At hand in each case was the ma- 
terial in the form of an extreme individualistic philosophy with which to 
shape the result. Thus, so far from being unaware of the rational science 
of politics, the courts have been one of its chief executive agents. At times, 
almost, it has been necessary to cut and measure the rational sciences to 
fit the decisions—if it is not blasphemy to suggest such a thing.** It 
can hardly be said that certainty lies that way. 

The part the independent contractor has played is a further striking 
illustration of the imperative quality of this demand for progress. Actu- 
ally he did not come into prominence, that is before the courts, until the 
nineteenth century was well advanced. In the last year of the eighteenth 
century the court in Bush v. Steinman* had held the employer liable for 
the negligence of a sub-contractor, but on quite uncertain grounds. With 
the great increase in business and industrial activity during the first half 
of the century contractors multiplied in numbers and variety. More- 


39 The procession of the economic and social sciences, including law, “in the general direc- 
tion of progress” is described in considerable detail by Arnold, Theories about Economic 
Theory, 172 Annals of Am. Academy of Pol. and Soc. Science 26, 27 (1934). 

4° See Hamilton, Property According to Locke, 41 Yale L. J. 864-880 (1932). 

* Tawney, The Acquisitive Society (1920), c. 2. 

# Bohlen in his study, The Rule in Rylands v. Fletcher, 59 U. of Penn. L. Rev. 298 (1911), 
beginning at 313, has done a nicer job of analyzing this fragment of “law” in the light of its 
social and economic function than have the new realists with respect to anything as yet. Gen- 
erally as to the new realists see Fuller, American Legal Realism, 82 U. of Pa. L. Rev. 429 (1934). 

43 Nelles, The First American Labor Case, 41 Yale L. J. 165 (1931). 

44 Supra note 30. 

4s That the courts have at times been in advance of the prevailing ethical and political 
standards of their time does not admit of doubt. See Radin, The Lawful Pursuit of Gain 
(1931), and, for a case example, the decision of Cardozo, J., in Meinhard v. Salmon, 249 N.Y. 
458, 164 N.E. 545, 62 A.L.R. 1 (1928). 


#1 Bos. & Pul. 404, 126 Eng. Reprint 978 (1799). 
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over, possibly because corporate charters with limited liability were yet 
difficult to obtain, he offered the best means available for those having 
things to do, to hire skilled services without responsibility. It would have 
been inconceivable that any court, caught in this storm of expansion and 
imbued with the ideas of rugged individualism then current, could have 
done other than find the law necessary to make the contractor’s business 
thrive and to encourage immensely his employer. That this rigorous phi- 
losophy may have proven a bit harsh at times to those who lived on the 
wrong side of the railroad tracks was just too bad, but it simply could not 
be helped. Only gradually have doubts and exceptions crept in. 

It is evident, however, that this line of inquiry, so far from describing 
accurately who the independent contractor is, has really served to con- 
fuse his identification, though perhaps his antecedents are somewhat 
clearer. One difficulty, it seems, is that he, like most legal personages, is 
a round-about way of fixing or limiting responsibility.‘7 Probably it is 
desirable, therefore, to agree, more or less arbitrarily, that all business 
organizations which may be employed are independent contractors. The 
problem of fixing the employer’s responsibility may then be taken up as 
a separate matter item by item, each on its own merits. This way of 
looking at the thing discloses at once that there has been a singular lack 
of perspective, a failure to canvass the various elements of possible liabil- 
ity to the employer. One gets a distorted picture of the contractor seeing 
him only through the “inherent danger” category, for after all, even 
assuming that the term independent contractor must connote a measure 
of insulation to the employer, it is a rare organization that does not 
afford insulation in some degree. 

The most obvious illustration concerns the rights of the contractor’s em- 
ployees. No matter how ready a court may be to give a third person, who 
has been injured by an employee’s negligence, a cause of action against 
the employer, it has ordinarily been clear that the employee could look 
only to the contractor for his wages.** This has provided a very important 
insulation, particularly where the contractor has been insufficiently 
financed.*? Even in the “lent” servant cases it has been true, although 

47 See Llewellyn’s attack upon the “title” concept, which functions in a similar way in 


sales law, although his confusion of physical facts with legal conclusions at times leaves one 
in doubt. Llewellyn, Cases and Materials on Sales (1930), 562. 


4 It is difficult to establish this on authority as both cases do not come up at once. See 
generally James Bradford Co. v. Edward Hill’s Son & Co., 31 Del. 546, 116 Atl. 353 (1922). 
49 Of course in the building industry the mechanics’ and materialmen’s lien statutes have 
been a great protection to workmen and third persons—and an expense to the employer. So 
also, in many states, the workmen’s compensation statutes have provisions whereby the general 
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they have shown some disposition, where the employee has himself been 
injured, to give a remedy for workmens’ compensation against either con- 
tractor or general employer.*° Only in the “inherent danger’’ case, has 
the employee, like the injured third person, been able to break through 
in recent years to subject the employer to responsibility. In the con- 
verse case, where the employer has sought to hold employees of the con- 
tractor directly responsible for negligence, there likewise has been im- 
munity,” although there has been some indication that a dual fiduciary 
responsibility may be imposed.‘ Though these are but commonplaces of 
organization law, in large measure dictated by notions of privity of con- 
tract, they indicate that the tort problem is by no means the only question 
of insulation to be considered. 

Though torts are torts and contracts are something else again, a loss 
on one score is as expensive to the employer as one on the other. This 
being true, do the same reasons exist in one case as in the other for “‘pierc- 
ing the veil’ of the “independent contractor?”—if I may use a phrase 
not altogether respectable but at least current in the corporation field.*4 
The contract case would seem to be much weaker, not only because the 
third person has an opportunity, usually denied the tort creditor, to 
ascertain with whom he is dealing, but, since his loss is a pecuniary one, 
there are not the same social values demanding recognition as in the 


personal injury cases. Nevertheless, the court, in North Carolina Lumber 


employer may be held liable to employees of the contractor for workmen’s compensation. See 
Fox v. Fafnir Bearing Co. et al., 107 Conn. 189, 139 Atl. 778, 58 A.L.R. 861 (1928). At times, 
for the same purpose, the court has been willing to strain a point to find no independent con- 
tractor relation existing. Franks v. Carpenter et al., 192 Iowa 1398, 186 N.W. 647 (1922). 


8° Emotionally good law but unnecessarily expensive since it is usual to insure such risks 
and not both employers should be expected to do so. Famous Players Lasky Corporation v. 
Industrial Accident Commission, 194 Cal. 134, 228 Pac. 5, 34 A.L.R. 765 (1924). It is now 
provided by statute in Connecticut as follows: “When the services of a workman shall be 
temporarily lent or let on hire to another person by the person with whom the workman has 
entered into a contract of service, the latter shall, for the purposes of the workmen’s compensa- 
tion act, be deemed to continue to be the employer of such workman while he is so lent [to] 
or hired by another.” Conn. Laws (1931) c. 280, § 1121b. 


Ss Mallory v. Louisiana Pure Ice & Supply Co., 320 Mo. 95, 6 S.W. (2d) 617 (1928); Greer v. 


Callahan Const. Co., 190 N.C. 632, 130 S.E. 739 (1925). But see generally Schip v. Pabst 
Brewing Co., 64 Minn. 22, 66 N.W. 3 (1896). 


8? Gilpin v. Columbia Nat. Bank, 220 N.Y. 406, 115 N.E. 982, L.R.A. 1917F, 864 (1917). 
And see Ultramares Corporation v. Touche, 255 N.Y. 170, 174 N.E. 441, 74 A.L.R. 1139 
(1931). 


583 Powell & Thomas v. Evan Jones & Co., [1905] 1 K.B. 11. 
54 See Wormser, Piercing the Veil of the Corporate Entity, 12 Col. L. Rev. 496 (1912). 
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Co. v. Spear Motor Co., put both matters on the same footing; since 
there was that measure of “control” which would make the contractor a 
“servant” in the personal injury case, it followed, so the court said, that 
he was an “agent” in the contract case, and the employer accordingly 
must pay for materials furnished for the job. 

This change of dress from “servant” to “agent” is not alone so dis- 
quieting. It, of course, has long been possible for the “independent con- 
tractor,” without causing undue comment,* to appear also in the guise of 
an “agent,’’ as witness the factors, brokers, banks and other similar 
organizations which act to change the contractual relations of their em- 
ployers by buying or selling goods or stock or collecting commercial 
paper, and yet which are solely responsible not only for the wages of their 
employees but for their torts as well.‘’ There is a possibility, in fact, that 
the modern management company can perform the unparalleled feat of 
occupying the dress of all three categories at once, though according to 
high authority this is not possible in the nature of things.s* The com- 
pany functions as a contractor so far as wage claims of its employees are 
concerned, for example, but since the whole contractor organization 
occupies the status of a manager, or servant, in the employer’s organiza- 
tion, the latter should be liable for any acts of the contractor or his organ- 
ization gua manager.*® Of course this is dialectically what happens when 


the “agent” type of “independent contractor’ subjects the employer to 
liability for false representations made in connection with an authorized 
sale. 


There was one circumstance in the Spear Motor Co. case, however, 
which deserves particular attention; the contract was on a ten per cent 


85 192 N.C. 377, 135 S.E. 115 (1926). See also Seales v. First State Bank, 88 Ore. 490, 172 
Pac. 499 (1918), and Lambert v. Phillip, 109 Va. 632, 64 S.E. 945 (1909). The court in the 
latter case says the contractor may have shielded the employer from tort claims and yet 
subjected him to responsibility for me*erial and wage claims. 


% See 22 Ill. L. Rev. 181 (1927), for an interesting comment on this use of terms. 


5? Though the employer would be liable for torts, such as false representations, which are 
intimately connected with the contract remedy or may be said to run with the contract. See 
Hannon v. Siegel-Cooper Co., 167 N.Y. 244, 60 N.E. 597, 52 L.R.A. 429 (1901). But compare 
Friedman v. New York Telephone Co., 256 N.Y. 392, 176 N.E. 543 (1931). 


s* Restatement, Agency (1933) § 220. But it should be said that this section was probably 
drafted with the individual rather than the organization contractor in mind. 


59 See the opinion of Swan, J.,in Costan v. Manila Electric Co. et al., 24 F. (2d) 383 (C.C.A. 
2d 1928), dismissing the third person’s tort claim against the J. G. White Management Cor- 
poration on the ground that it was merely a manager and not a proprietor. No case has been 
found going the full length of the text statement. See further Zurich General Acc. & Liability 
Ins. Co. v. Watson Elevator Co., 253 N.Y. 404, 171 N.E. 688 (1930). 
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cost plus basis. As the court pointed out, this made for considerable day 
by day ~ontrol of the work, but surely no greater in total than if all plans 
and specifications had been settled in advance—and none whatever of 
the means of doing the work. The possibly significant feature of the ar- 
rangement, however, though this the court seemed not to consider ma- 
terial, was that the employer took the speculative risk of the work; if by 
cutting corners or plain good fortune the work progressed rapidly or 
should the costs of materials fall, the employer alone stood to gain and, 
in the converse case, to lose. Since the employer could be said to have 
contracted for the gross benefits of the undertaking it may be contended 
he should bear the losses. But is this profit matter a factor here, as in the 
“servant” cases, to show that the contractor was an “agent’’? After all, 
when is an agent? The cost plus cases afford no certain answer. 

The orthodox dialectical approach has been to square the “‘agent”’ with 
the contract rationalization of offer and acceptance, as is natural since by 
definition he is one who changes the contractual relations of his principal. 
Accordingly, therefore, he is said to function as a manifestation of his 
employers’ consent,“ which is entirely consistent with the “control” idea 
in the “servant” cases. Even the rapidly growing “‘apparent authority” 
doctrine fits in, for here the employer is said at least to have manifested 
his consent to the third person,” though he may have emphatically told 
his agent not to act in the circumstances. But with acceptance of the 
objective theory of contracts an opening wedge was driven into the gen- 
eralization that “contract” is a wholly consensual relationship; subjective 
intent at least is no longer controlling. The reluctant recognition of the 
once “anomalous” undisclosed principal doctrine,®* dictated in part by 
the possibility in its absence of a person profiting by a venture without 
being subjected to any very immediate responsibility therefor,°* made 
the opening much wider, for in such case the third person has no inten- 
tion at all of dealing with the principal. But these and the other cases to 








6° See Kruse v. Revelson, 115 Ohio St. 594, 155 N.E. 137, 55 A.L.R. 289 (1927) (claim for 
labor and material against employer denied); Carleton v. Foundry & Machine Products Co., 
199 Mich. 148, 165 N.W. 816, 19 A.L.R. 1141 (1917) (workmen’s compensation denied to cost 
plus contractor). But see Cowles v. J. C. Mardis Co., 192 Iowa 890, 181 N.W. 872 (1921); 
McCormick Lumber Co. v. O’Brien, 90 Cal. App. 776, 266 Pac. 594 (1928); and Gilbert Mfg. 
Co. v. Connellee, 265 S.W. 375 (Comm. App. Tex. Sec. A 1924). 


* Restatement, Agency (1933), § 7. 
& Thid. § 8. 
6s Ames, Undisclosed Principal—His Rights and Liabilities, 18 Yale L. J. 443 (1909). 


64 See, for example, Bankers Surety Co. v. Willow Springs Beverage Co., 104 Neb. 173, 
176 N.W. 82 (1920). 
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which the contract remedy is being extended® in the absence of consent 
are probably due fully as much to the supposed need of certainty in com- 
mercial transactions as to any notion that the one receiving the benefits 
of a transaction should respond to creditors. It is evident, however, that 
there is no sanctity per se in contract as a remedy over that of tort; either 
may be used as occasion demands. 

If one steps over the very real but imaginary line dividing the sup- 

posedly precise “contract” concept from that of “partnership,” an en- 
tirely different climate is encountered. The early case of Waugh ». 
Carver® must very materially have cooled the ardour of the enterpriser 
of that day intent on business expansion. It seems that two ship agents, 
one in Portsmouth and the other to establish himself at Cowes, had 
agreed to share the profits of their businesses in certain stipulated propor- 
tions. Neither party was to have any control over the other’s affairs, nor 
was either to have any responsibility for the other’s losses—or at least 
so the parties agreed—but each was to aid the other where possible by 
sending him business. The action grew out of a sale of goods to one of 
the businesses. On accepted contract rationalization today there would 
seem to be no basis whatever for recovery in assumpsit against the other 
business; neither party had subjectively or otherwise intended such a 
result. But the court was quite clear that: 
“the who takes a moiety of all the profits indefinitely shall, by operation of law, be 
made liable to losses, if losses arise, upon the principle that, by taking a part of the 
profits, he takes from the creditors a part of that fund which is the proper security to 
them for the payment of their debts.” 

And in such emergency assumpsit followed as a matter of course. 

Of course the ready answer today is that this matter of profit-sharing 
as a self sufficient basis of responsibility—whether in contract or other- 
wise—is no longer good partnership law. But it was not until some 60 odd 
years after Waugh v. Carver that the House of Lords in Cox v. Hickman® 
purported to cast aside the doctrine and put recovery, verbally at least, 
on an agency-control basis instead. Since that time the courts have 
seemed almost to go out of their way—perhaps they protest too much— 

6s For example, §§ 20 and 137, N.I.L., operate to give a contract recovery regardless of 
intention. See particularly New Georgia Nat. Bank v. J. & G. Lippmann, 249 N.Y. 307, 164 


N.E. 108, 60 A.L.R. 1344 (1928). And then there is the expansible § 90. Restatement, Con- 
tracts (1932) 


% 2 H. Bl. 235 (1793). 
7 2 H. Bl. 235, 247 (1793). 


68 H. L. Cas. 268, 11 Eng. Reprint 431 (1860). See also Wells-Stone Mercantile Co. v. 
Grover, 7 N.D. 460, 75 N.W. 911, 41 L.R.A. 252 (1898). 
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to say that profit sharing is no longer a conclusive test of partnership. 
The important thing, however, is not what the law now is, but rather to 
inquire why it ever changed. Cox v. Hickman came about the time, per- 
haps somewhat after, the independent contractor had reached his fullest 
stature. Also it never quite succeeded in eliminating the profit element as 
a recognized basis of liability, for profit sharing is admittedly still an im- 
portant test of partnership today.® It is a fair surmise that the result 
here, as with the independent contractor, grew out of a desire of the time 
to encourage enterprise, even at considerable cost to those unfortunate 
enough to get in the way of progress. 

The result for present purposes is that the employer may without warn- 
ing find his independent contractor wearing still another dress, that of a 
“partner” or, if the occasion is less formal, that of a “joint adventurer.” 
His appearance, moreover, is as disappointing to the employer in the one 
case as in the other. The decision in Keiswetter v. Rubenstein’® is illustra- 
tive. The defendant there, who owned certain lots, had arranged with a 
building contractor to erect some small houses upon them. Defendant 
was to furnish some money to carry on the job and the contractor, who 
had his own organization and equipment, was to do the construction, each 
having control of his own part in the enterprise and each to share in 
profits upon sale of the completed houses. Though the court purported to 
find some elements of control present, it was ready apparently to hold the 
employer liable for the contractor’s negligence upon the ground alone 
that “each was acting for both in furtherance of their joint adventure, or 
enterprise, for their mutual profit.” While this was a tort case, one of the 
houses having collapsed on the plaintiff, it is difficult to see why a con- 
tract action would result any more favorably to the employer, assuming 
the same rationalization were to be adopted by the court. 

The difference between such a case and the long since repudiated case 
of Waugh v. Carver is almost imperceptible, barring the fact that the older 
case shows the better craftsmanship. But, at that, the invention of the 
phrase “‘joint adventure,” whereby a court can at one stride escape the 
rigidity of the statutory definition of partnership,” and, at the next, re- 


6° Uniform Partnership Act, § 7 (4). 


7 235 Mich. 36, 209 N.W. 154, 48 A.L.R. 1049 (1926). In contrast with this case the court 
in Walker, Mosby & Calvert, Inc. v. Burgess, 153 Va. 779, 151 S.E. 165 (1930), reached an 
opposite result on similar facts using a partnership rationalization. 

™ “A partnership is an association of two or more persons to carry on as co-owners a busi- 
ness for profit.” §6 (1) U.P.A. In many cases it is difficult to show that anything like a 
“business” is being “carried on” by the parties as “co-owners.” See discussion, Mechem, 
The Law of Joint Adventures, 15 Minn. L. Rev. 644 (1931). 
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turn unannounced to the earlier basis of liability, shows that modern 
courts, at least, are still not lacking in ingenuity. Why there has been such 
a trend to the “joint adventure” category, however, is quite another 
matter. Perhaps it comes from a desire to charge enterprise, whether in 
tort or contract, somewhat more often with the results of its doings than 
heretofore, with the consequent recognition that profit sharing, or ability 
to pay, is fully as important a guide to responsibility in such case as con- 
trol. 

It is evident that the independent contractor is far from being the 
dependable fellow he once was; so far from affording insulation he seems 
almost to have become an invitation to hold the employer liable. Should 
he, therefore, be wholly abandoned? An examination of what part of the 
world’s work he performs daily is revealing. He has been busy. He is the 
builder, the broker, the stevedore, the factor, the hostler, the architect, 
the warehouseman; he paints your house, repairs your automobile, washes 
your windows, handles your collections, sells your real estate, procures 
your divorce and so on ad infinitum. He is the small business man in- 
carnate, the last stubborn refuge of rugged individualism. It is simply 
impossible to say that he is to pass from the scene and give way to a 
“servant” class, in either a lay or law sense, nor is it incumbent upon the 
employer, ordinarily, to question him closely as to his competence or as 
to his financial ability, as a condition of immunity. Indeed, it is a fair 
guess that by and large he is financially better able to absorb losses, as he 
certainly is better able to prevent them, than the individual employer 
himself would be. 

Which lets the cat out of the bag. The emotional drive, at least, is 
directed not against the individual, who in common with the rest of the 
community makes occasional use of the contractor, but against the busi- 
ness enterprise which seeks to monopolize his services—and the protection 
he affords—as a continuous part of its business. It is only where such em- 
ployers have been able to muddy the water by use of still other concepts 
that insulation continues relatively secure. The manufacturer-dealer set- 
up is a case in point.” There the contractor may become a “buyer” and 
behind the magic word “sale” it has been possible for the manufacturer 
to assert a very great deal of control,—of advertising, of accounting, of 
sales terms, of quantities to be sold, of methods of sale and delivery. The 
dealer’s right to territory is usually contingent upon a certain business 
being done. And, on the profit side, not only are the terms of sale to the 
dealer fixed by the manufacturer but, practically speaking, those of sale 

” Isaacs, The Dealer-Purchaser, 1 Univ. of Cin. L. Rev/ 373 (1927). 
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by dealer to customer as well, the difference being a relatively fixed and 
narrow margin which the dealer keeps as his profit, so-called. Even the 
“title” of the “buyer” to the goods he sells has become an extremely at- 
tenuated thing. 

So far from being a rugged individualist, a man of property, the local 
merchant has thus become little more than a mere outpost of big business, 
a keeper of the toll gate, so to speak.” He is not expected to receive much 
more than a subsistence moiety of the profits, and yet is to absorb the 
risks involved in consumer distribution. The practice of selling packaged 
trade-name goods behind a barrage of national advertising operates to 
hold the dealer at his post; there is no demand for other goods. There is, 
however, one bright spot in his life. The Sales Act, § 15(4), humanely 
relieves him of any warranty of fitness for a special purpose in handling 
such merchandise—and as for the manufacturer, privity of contract is a 
bulwark of protection, for it must not be forgotten that the goods are 
“sold” to the dealer. As might be expected, the customer, left to absorb 
his own losses, has attacked the manufacturer’s position on a wide line 
and with some success. The now celebrated Buick case’4 broke down the 
privity of contract defense in a limited tort area, making use of the 
“inherent danger” category. Suits in contract upon warranty, more 
recently, have been winning through to the manufacturer where the 
court has been persuaded to see the dealer as an “agent.”’’> Indeed, there 
is some intimation that the third party beneficiary doctrine may be con- 
scripted in aid of the consuming public.” 

These cases involve risks having to do with the goods; the large num- 
ber of loose risks, those having to do with credit extensions, with accidents 
in the course of delivering goods, and so on, are scarcely in issue as yet. 
But even here there have been some inroads made on the tort side. The 
case of the oil companies, needing as they do thousands of outlets through- 


73 Veblen, Absentee Ownership (1923), particularly c. VII. For a good example of an un- 
successful attempt to make a route salesman look like a substantial merchant, by use of the 
word “sale,” see Glielmi v. Netherland Daigy Co., Inc., 254 N.Y. 60, 171 N.E. 906 (1930). 


74 MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050, L.R.A. 1916F, 696, Ann. 
Cas. 1916C, 440 (1916). 


73 Baxter v. Ford Motor Co. eé al., 168 Wash. 456, 12 P. (2d) 409, 88 A.L.R. 521 (1932). 


* Particularly in the food cases. Ward Baking Co. v. Trizzino, 27 Ohio App. 475, 161 N.E. 
557 (1928). Here the court said: 

“Whatever implied warranty arises in favor of the groceryman, who established the con- 
tractual relationship with the Baking Company, is for the benefit of this third party, namely, 
the ultimate consumer.”” And see Coco-Cola Bottling Works v. Lyons, 145 Miss. 876, 111 So. 
305 (1927). 
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out the country, is an example.”? One plan is to “sell’’ the gas and other 
products to the station operator, sale to the public being at company 
prices, and the station operator then in turn engages and pays his own 
organization to do the work, though subject to more or less control as to 
the type of men employed. The station may be owned by the company 
and “leased” to the operator, or owned by the latter with only the pumps 
owned by the company. Trucks and other equipment are often owned 
by the operator, possibly as part of a garage business. The oil company’s 
advertising is prominently displayed at the station. So far, the weight of 
the cases passing upon this state of affairs is clearly in favor of sustaining 
the dealer as a “buyer” and an “independent contractor”’ in full vigor,” 
but the question is by no means at rest.’ 

Another good common law device affording protective coloration to the 
cautious or unduly acquisitive business man is the lease. It is particularly 
useful in those businesses dealing in services. The owner of a hotel prop- 
erty “leases” it to a contractor and as one of the terms of lease stipulates 
for certain control as to the way the business is to be conducted, possibly 
that certain employees are to be hired, the prices of rooms and so on. 
Now it is fairly clear that, in the usual case where property is leased upon 
a fixed rental, the landlord’s responsibility to the public is supposed to 
turn on “control”; where control has been surrendered to the lessee there 


is no liability*°—except for nuisances existing upon the property when 
leased or situations once more which involve “inherent danger.”’ And it 
would seem, even if a rental proportioned to the earnings of the property 
were to be stipulated for, as is currently being done, the result** both in 
tort and in contract would be the same—upon the principle perhaps that 
one who is once a “lessee”’ is always a “‘lessee.”’ 


7 For a description of the organization set-up, see Fox v. Standard Oil Co. of New Jersey, 
55 S. Ct. 333 (1935), holding constitutional a tax graduated according to the number of units 
under one management. 


78 Texas Co. v. Brice, 26 F. (2d) 164 (C.C.A. 6th 1928), and cases there cited. 


7 Gulf Refining Co. of Louisiana v. Huffman & Weakley, 155 Tenn. 580, 297 S.W. 199 
(1927). 

% Berkowitz v. Winston, 193 N.E. 343 (Ohio 1934); Shellman v. Hershey, 31 Cal. App. 
641, 161 Pac. 132 (1916) (nuisance alleged). Nor has any court seen fit in recent years to 
extend liability to the landlord for the reason that he may be in default upon a covenant 
to repair. Cullings v. Goetz, 256 N.Y. 287, 176 N.E. 397 (1931). It is interesting that the 
early case to the contrary, Payne v. Rogers, 2 H. Bl. 350 (1794), like the repudiated cases of 
Waugh v. Carver, supra note 66, and Bush v. Steinman, supra note 45, were all decided within 
only a few years of each other in the 1790's. 


& No inference of partnership shall be drawn from the fact that a person receives a share 
of the profits of a business “as rent to a landlord.” Uniform Partnership Act § 7 (4)(b). But 
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Almost, therefore, the perfect setting for the independent contractor 
has been found. All that is needed is to “mortgage” the property to the 
hilt, “lease” it to the contractor, and take the profits of the enterprise as 
“rent,” except for a certain small amount needed to keep the contractor 
contented, or, that is, quiet. As “security” for the rental payment, more- 
over, a very considerable hand can be taken in the management of the 
business.*? Should the “lessee” become unable to pay his contract 
creditors or should the operation result in serious tort liabilities to third 
persons, it is only necessary to get another “contractor” and announce 
that business will proceed as usual under “new management.” Scarcely 
an exemplificaton of the good life and probably not good business in the 
Rotarian sense, but with the contractor disguised as a “‘lessee,”’ the ele- 
ment of control appearing as “security,” and profit-taking masquerading 
as “rent,” a fair chance of “getting by,” at least for a time, is assured. 

It may be observed that the lease in such cases actually covers only 
the fixed property, the business being something else again. Thus the 
“Jessee”’ might reasonably be held solely liable for risks having to do with 
the premises, and the lessor, as “employer,” “partner” or “joint adven- 
turer,” for risks growing out of the business. But the courts have diffi- 
culty with such split personalities, this is still a black or white world for 
the most part, and there is little authority for the suggestion.** The large 
number of “share-cropper” 2nancies, possibly because the line between 


no guide is given as to when receipts are “rent” and when “profits.” Moreover, there is no 
specific recognition that rentals may “vary with the profits of the business,” as is provided in 
the case of interest. Uniform Partnership Act, § 7 (4)(d). See Dake v. Butler ef al., 7 Misc. 
302, 28 N.Y. Supp. 134 (1894) holding that a landlord’s share in net profits did not give rise 
to partnership liability in contract. 


* Tt has even been held possible for a mine owner to “lease” his property to a foreman and 
thus avoid liability to miners engaged in working the mine. Laffery v. United States Gypsum 
Co., 83 Kan. 349, 111 Pac. 498, 45 L.R.A. (N.S.) 930, Ann. Cas. 1912A, 590 (1910). 


8s H. T. Hackney Co. v. Robert E. Lee Hotel, 156 Tenn. 342, 300 S.W. 1 (1927); Parker v. 
Fergus, 43 Ill. 437 (1867); Drilling v. Armstrong, 94 Ark. 505, 127 S.W. 725 (1910); Mc- 
Donnell v. Battle House Co., 67 Ala. 90, 42 Am. Rep. 99 (1880); Austin, Nichols & Co. v. Neil, 
62 N.J. Law 462, 41 Atl. 834 (1898). But see Merrall v. Dobbins, 169 Pa. 480, 32 Atl. 578 
(1895), and Oriental Investment Co. v. Barclay, 25 Tex. Civ. App. 543, 64 S.W. 80 (1901). 


84 Cases where the owner of an automobile puts it in the possession of a contractor to 
operate on a profit sharing basis should afford an illustration. But even where the cause of 
action grows out of the operation of the car, tort as contrasted with contract, the courts are 
by no means in accord. See Jarvis v. Wallace, 139 Va. 171, 123 S.E. 374 (1924) (denying re- 
covery) and Hackney v. Dudley, 216 Ala. 400, 113 So. 401 (1927) (allowing recovery). Of 
course where the owner’s name is used third persons relying upon it may have an action 
against the owner on principles of estoppel. See Rhone v. Try Me Cab Co., 65 F. (2d) 834 
(App. D.C. 1933), and 33 Mich. L. Rev. 287 (1934) (comment). 
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risks concerning the premises and those growing out of the business is 
extremely difficult to draw, but more probably because the evidence of 
lessor control is lacking, usually result in exonerating the lessor from tort*s 
and contract responsibility. And, of course, if the lessor’s name is held 
before the public, as in the department store cases,*’ where a particular 
department is put in charge of a contractor, or as in the amusement park 
concession cases,** the “lessor’’ comes under liability upon quite different 
principles. 

It is the “lender,” however, who plays the game wit’ most finesse. 
Early and persistently challenged by the disciples of the Good Life as a 
“usurer” unworthy of a place in society, he has had a long struggle for 
existence.*® But there have been compensations, for his position is now 
both legally® and ethically™ almost impregnable. It is true that he loans 
money to the contractor to start him in business,” that he takes a size- 
able share in the profits, which he calls “interest,” and that he may on 
occasion assume a considerable control of the venture. But as long ago as 
Cox v. Hickman,®* in fact, it was decided that the lender, though he may 
exercise control for purposes of “security,” is not for that reason to be 
made liable as a partner.** The share in profits, it should be noted also, 
is a fixed and limited amount, a relatively virtuous position, thanks in 


8s See Marsh v. Hand, 120 N.Y. 315, 24 N.E. 463 (1890); Florence v. Fox, 193 Iowa 1174, 
188 N.W. 966 (1922). 


% See Day v. Stevens, 88 N.C. 83, 43 Am. Rep. 732 (1883); Cedarberg v. Guernsey, 12 
S.D. 77, 80 N.W. 159 (1899). 

87 Hannon v. Siegel-Cooper Co., 167 N.Y. 244, 60 N.E. 597, 52 L.R.A. 429 (1901); Augusta 
Friedman’s Shop, Inc. v. Yeates, 216 Ala. 434, 113 So. 299 (1927); Fields, Inc. v. Evans, 36 
Ohio App. 153, 172 N.E. 702 (1929). 

88 Frear v. Manchester Traction, Light & Power Co., 83 N.H. 64, 139 Atl. 86, 61 A.L.R. 
1280 (1927). 

9 See, for an account of the lender’s struggle, Hamilton, In re the Small Debtor, 42 Yale 
L. J. 473 (1933). 

% Martin v. Peyton et al., 246 N.Y. 213, 158 N.E. 77 (1927). 

* Ethically—or at least politically—for there has never been a more persistent courtship 
than the wooing of the lender by the business man during the last century—though recent 
banker disclosures have been somewhat disillusioning. 

% That the lender may be held not to be an undisclosed principal in such case was decided 
by Chase v. West, 121 Me. 165, 116 Atl 213 (1922), in spite of a considerable reservation of 
control. 


%3 Supra note 68. 


94 Of course this position has not by any means been recognized in all cases. See contra, for 
example, Purvis v. Butler, 87 Mich. 248, 49 N.W. 564 (1891); Righter v. Farrel, 134 Pa. St. 
482, 19 Atl. 687 (1890); Furnace Run Saw Mill & Lumber Co. v. Heller Bros. Co., 84 Ohio St. 
201, 95 N.E. 771 (1911). But see Davis v. Patrick, 122 U.S. 138 (1887). 
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part to the usury statutes.** And as for control, there are other and more 
effective methods of asserting control, ordinarily, than by crudely order- 
ing certain work to be done in a certain manner; it is easier and less obvi- 
ous to curtail credit extensions to the same end. Moreover, and this is 
said to be important, the lender may theoretically be paid off at any 
time; he is not expected to take “‘a moiety of all the profits indefinitely,” 
whatever the practice may be. 

But it is doing the large banker-lender an injustice to intimate that he 
assumes such day by day control of a contractor that he should be liable 
to creditors of the business.*7 Where he has designs upon a business, they 
are much more far-reaching, as Mr. Ford would testify, the purpose too 
often being confiscation not management. By the use of loan and mort- 
gage a situation can be brought about where those who dealt with the 
contractor in good faith are left sadder, most certainly, and too often very 
little wiser. By “calling” a loan at a critical juncture in a contractor’s 
affairs his business may be brought to a standstill. One is tempted to 
suggest that the word “control” in the orthodox definition of the inde- 
pendent contractor be expanded only slightly to include “economic’’ con- 
trol. After all there are various types of control and this may well be one 
of them. The suggestion has the virtue of requiring no change in the 
verbal statement of the law and yet gives actual recognition to the profit 
element, even as in Waugh v. Carver.** But it should be recognized fully 
that a step in this direction would be an affront to “progress” and the 
American system. 

Standing squarely athwart the path of any such development, more- 
over, is the modern corporation, conceived in aid of piracy”? and, though 

% Though it is now provided in many states that corporation borrowers may not set up 
usury as a defense. See Paton’s Digest of Legal Opinions (1926), § 2988a. 


% And, where the “loan” ripens into a continuing stake in the business, the courts have 
not had much difficulty in subjecting the lender to partnership liability. San Joaquin Light & 
Power Corporation v. Costaloupes, 96 Cal. App. 322, 274 Pac. 84 (1929). See also Styers v. 
Stirrat & Goetz Inv. Co., 65 Wash. 676, 118 Pac. 896 (1911), where an “employee” “lender” 
was held to be a partner for similar reasons. 


97 After he has taken over the business a different situation is presented and there have been 
cases holding the banker liable to subsequent creditors of the business. Portsmouth Cotton 
Oil Refining Corporation v. Fourth National Bank, 280 Fed. 879 (D.C. Ala. 1922), affd. 284 
Fed. 718 (C.C.A. sth 1922). 

98 Supra note 66. 


99 Powell, Evolution of the Money Market (1915) p. 163 ef seg. ““When the great expedition 
of Norris and Drake set sail in April, 1589, says Dr. Jessopp, it assumed the character of a 
mere joint-stock speculation, a huge piratical venture, to which the Queen contributed 
£20,000 and six ships.” 
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blessed in the past century as the chief engine of progress, still possessed 
of some of its original characteristics. Why be harsh on the independent 
contractor way of doing things when, by incorporating the contractor and 
selling or giving a few odd shares in the enterprise to friendly outsiders 
in the interest of candor, everything can apparently be done as efficiently 
—and quite without responsibility? Of course one no doubt may not do 
murder by incorporating the assassin or commit any other “unlawful act,” 
but short of that there have been few restrictions. The “inherent danger” 
situation, for example, which has played such havoc with other relation- 
ships has scarcely had a hearing. The corporation was designed for the 
very purpose it is said of permitting the shareholder to avoid risks and so 
pre-eminently to avoid the serious ones.**® That the concern may have 
paid rich profits through the years upon a minimum capitalization is 
simply not material—in fact it is good business—however little there may 
be left for creditors at a later day.** And so far from recognizing that the 
shareholders perhaps owe some obligation to elect competent directors or 
to see that ordinary precautions of operation are taken, as the employer 
was charged with doing in Bower v. Peate, the subject is scarcely men- 
tioned; they may apparently dictate the more dangerous course with im- 
punity,’” though the dictation, it is true, is usually done negatively. 
Looked at in the light of the preceding discussion the corporation is thus 


an amazing phenomenon. Of course the sailing has not been entirely 
clear, especially in recent years. But, as Hand, J., has pointed out," 
shareholder liability has usually resulted only where the shareholder has 


70° In one of the very few cases where the point has been raised, the court said: “Indeed, 
it was hardly denied that one of the objects of forming a company [to manufacture D.N.P. 
during the war] was to seek to limit the liability of the contractor in respect of explosion. It was 
quite a legitimate object; but in my judgment, in a case of this kind, the law does not enable 
it to be achieved in the manner here adopted.” Belvedere Fish Guano Co. v. Rainham 
Chemical Works, [1920] 2 K.B. 487. 

tot Of course nothing in corporation law is much better established, in theory, than that 
dividends may not be paid out of capital. Wood v. Dummer, 3 Mason 308 (1824). Yet the 
practice of starving the operating departments of a business, even though at increased hazard 
to workmen and the public, is scarcely so much as questioned in the cases. 

12 Perhaps this overstates the matter. There have been a few cases holding the shareholder 
liable where he has voted for corporate action resulting in damage to third persons, as by 
inducing breach of contract, Gulf C. & S. F. Ry. v. Cities Service Co., 281 Fed. 214 (D.C. Del. 
1922) though these are perhaps explainable on other grounds. It would be safer to leave the 
matter to the directors—perhaps with an informal hint or two—as such action by the directors 
would not be actionable ordinarily. See Dangler v. Imperial Mach. Co., 11 F. (2d) 945 (C.C.A. 
7th 1926); and Said v. Butt, [1920] 3 K.B. 497. 

3 Kingston Dry Dock Co. v. Lake Champlain Transp. Co., 31 F. (2d) 265 (C.C.A. ad 
1929). 
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disregarded the formal “paraphernalia of incorporation” and intervened 
directly in his corporation’s affairs. Intervention alone should make the 
intervenor personally liable for the acts in question on ordinary prin- 
ciples of respondeat superior ;** and if sufficiently grave—possibly coupled 
with failure to observe the rites of formal shareholder or director meet- 
ings—might indicate that the shareholder had “swallowed” his corpora- 
tion, so as to be liable for all of its obligations."** But why, from the view- 
point of society, meticulous care to respect all the formalities should make 
any particular difference, is nowhere indicated. In fact no one has been 
concerned. The corporation, viewed with hostility less than one hundred 
years ago, has now become the accepted way of doing things—provided 
the amenities are observed. 

There has been a quantity of muddy thinking upon the matter, pos- 
sibly induced in part by the romanticism of Marshall, C. J.; the corpora- 
tion “is an artificial being, invisible, intangible, and existing only in con- 
templation of law 206 Tt has been less than 40 years since the 
House of Lords decided'*? that Salomon, a leather merchant, could in- 
corporate his business and, though he owned all but 6 shares of the stock, 
not only be immune from personal liability to creditors but himself prove 
as a creditor of the business. Since that case a vast holding company 
structure has been erected relying upon it in part to establish shareholder 
immunity for subsidiary obligations. But it does not follow from the 
Salomon case that a man may incorporate a building company, for ex- 
ample, to erect his own house at a nominal price, and then be free to tell 
the creditors, when his house is finished, that it is just too bad that the 


4 There is a singular dearth of authority on the exact point. Even in the wlira vires cases 
where by parity of reasoning it would seem the majority shareholders should make themselves 
personally liable—assuming the corporation were held not liable—there is little authority. See 
Stevens, A Proposal as to the Codification and Restatement of the Ultra Vires Doctrine, 36 
Yale L.J. 297 (1927). 

ts See Douglas and Shanks, Insulation from Liability through Subsidiary Corporations, 39 
Yale L. J. 193 (1929), where most of the literature of the subject is cited. These writers make 
the point that insulation should follow as of course provided: (1) the subsidiary is capitalized 
“to carry the normal strains” upon it, (2) the day by day business record is kept separate, 
(3) there is no direct intervention in the management of the subsidiary and (4) the two units 
are not represented to the pu‘:iic as one. Of course this analysis proceeds upon the familiar 
basis that the two units are either wholly “assimilated” or quite separate, and largely ignores 
the possibility of a parent corporation being liable upon a particular transaction though not 
upon all transactions of the subsidiary. But much more serious, it further ignores the various 
uses to which the corporation may be put or denies that a difference in this regard is important. 

6 Dartmouth College v. Woodward, 4 Wheat. (U.S.) 518, 636 (1819). 

e7 Salomon v. Salomon & Co. Ltd., [1897] A.C. 22. And see in accord, Elenkrieg v. Sie- 
brecht e# al., 238 N.Y. 254, 144 N.E. 519, 34 A.L.R. 592 (1924). 
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company’s assets are exhausted.’ Nor is it material that all of the 
“paraphernalia of incorporation” may have been religiously observed. 
Merely because one is a “shareholder” should not obscure the fact that he 
may also be an “employer,” and his corporation at most an independent 
contractor. Salomon’s leather business, by contrast, had a chance of 
meeting its obligations by buying and selling on the market; the creditors 
at least had a run for their money. The courts, when cases of this char- 
acter have come up, have said simply that they would not allow “injustice” 
to be done***—but in so doing they have tacitly recognized that here too, 
as in the partnership cases, one may not take all the benefits of an enter- 
prise without responsibility. 

What principles of the rational sciences of Ethics and Politics, if any, 
may be at the bottom of the decisions respecting subsidiary corporations 
is conjectural. Perhaps they merely disclose impatience with that vener- 
able principle of Ethics which lent respectability to laissez faire economics, 
that the greatest selfishness produces the highest good. According to the 
mores of the time anything has been right which could be gotten away 
with,"® it being for the courts to set the rules of permissible and so, pre- 
sumably, of Ethical conduct. And, as final arbiters of the Good Life, it 
must be said they have often held the reins rather loosely, at least until 


108 Possibly because of unexpected losses; possibly because the price paid to the contractor 
was shaded too carefully. See Ballantine, Separate Entity of Parent and Subsidiary Corpora- 
tions, 14 Calif. L. Rev. 12, 19 (1925). In the case of Steele v. C. G. Meaker Co., Inc., 131 
Misc. 675, 227 N.Y. Supp. 644 (1928), aff’d. 226 App. Div. 717, 233 N.Y. Supp. gor (1929), 
defendant grocery company was held liable for the torts of its subsidiary delivery company, 
the court saying: “The Auburn Delivery Company was organized to do the business of the 
C. G. Meaker Co. and did work for no one else. It was the means employed by the C. G. 
Meaker Co. to do a part of its work, consisting of the delivery of goods. Its business connec- 
tions with the C. G. Meaker Co. were such as to establish the legal relationship of master and 
servant between it and the C. G. Meaker Co. and thus create a liability for the acts of its 
subordinate in driving the truck involved in this accident.” 


09 See, for example, Minifie v. Rowley, 187 Cal. 481, 202 Pac. 673 (1921); and see Am- 
bridge Borough v. Phila. Co., 283 Pa. 5, 129 Atl. 67 (1925) denying recovery against the parent, 
there being no “unfair dealing” found. Of course there are many cases directly recognizing 
the business entity as being of controlling significance rather than the artificial split up of the 
enterprise into separate corporations. See Central Vermont Ry. Co. v. Southern New England 
R. Corporation, 1 F. Supp. 1004 (1932), and cases there cited. And for an independent con- 
tractor case decided upon the same principle see Mitchell v. Elizabeth River Lumber Co., 174 
N.C. 119, 93 S.E. 464 (1917). 


"© The obvious difficulty with any philosophy which treats law as merely a reflection of the 
mores of the time is that it tends to bring about a wholly static society, for it cannot be ignored 
that once a particular point has become “well settled” it in turn may become a fixed point in 
the mores of the time. Of course to those who see no need for change this is as it should be. 
To those who feel that perfection has not yet been achieved it is a philosophy of obstruction. 
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recently. But this worship of “progress,” that is, of commercial expan- 
sion, though it squared with the good principle of ‘the rational science of 
Politics,” that that course is right which can command the largest war 
chest, is slowly giving way. It is now recognized that such progress can- 
not go too far rough shod without coming abruptly to the end of its road, 
which in turn gives prominence to that other good principle of Politics 
having to do with the forgotten man, that that course is right which ap- 
peals to the largest number of voters. It remains for Ethics then to add 
to Marshall’s definition of the corporation by constructing for it a con- 
science, carefully measured to fit the case. 

In large measure the basic justification for the corporation is the same 
as that which was used to put over the workmen’s compensation statutes, 
that is, the enterprise should bear the risks of the enterprise. The differ- 
ence is that the shareholder is on the other end of the stick, workmen’s 
compensation added to the costs of doing business, limited liability re- 
stricts losses to the capital put at the disposal of the business. Unlimited 
responsibility should not follow profit taking, but quite the contrary, for 
profit taking is the breath of life in a capitalistic society. In other words 
we have created a conception of the corporation as a going concern, a 
mechanism capable of dealing in the market on its own responsibility, of 
paying wages and other obligations on the one hand and of returning a 
gain to its promoters on the other. When the floodgates were opened in 
the last century,™ permitting anyone to incorporate to do almost any- 
thing he saw fit, it was taken for granted that the enterprise and the cor- 
poration were in effect one. And whether the business succeeded or not, 
was quickly made a matter with which government should not meddle. 
From this it followed, inexorably if not logically, that incorporation 
should be made increasingly easy and restrictions concerning capital re- 
quirements and such matters increasingly lenient, or “liberal,” as some 
would have it. But, however this may be, it is obvious that the modern 
multiplication of sterilized corporations set up in part to conduct the un- 
profitable or dangerous functions of an enterprise has departed wholly 
from the original pattern.” 

As regards the ordinary business, no problem of parent and subsidiary 
being involved, this theory of the corporation as a mechanism which can 
be set spinning and left to run itself has been very comforting. It squared 


™ The troubled path leading to this end in New York, beginning with the general Banking 
Act of 1838, is discussed in Warren, Corporate Advantages without Incorporation (1929), 426 
et seq. 


"2 See Wormser, Frankenstein, Incorporated (1931), 97 ef seq. 
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nicely with the prevailing thought of the last century which regarded 
society itself as an economic mechanism, operating according to natural 
laws.""? Moreover, by putting no emphasis upon personal responsibility 
there was evidently no ethical problem involved. At all events, share 
ownership in large measure due to limited liability and aided by the 
feature of negotiability,“4 has expanded enormousy."* Indeed, as has 
been pointed out,”*® the average shareholder’s position in the larger cor- 
poration has now practically come to be that of a lender, subordinate to 
creditors generally. So true is this that as disaster has from time to time 
overtaken a business it has come to be the “management)’ which is held 
up to public censure, and not the “shareholders.” And of course it is 
true that, without any substantial contribution to capital, management 
has not only exercised actual control of policies but at times helped itself 
all too generously to the profits of the venture.""’ Thus, still another de- 
parture from the original corporate pattern! 

It is one thing to predicate a notion of enterprise as an efficient risk 
bearer, toward which the courts are groping, and quite another to give 
it precise bounds.™* In addition to “shareholders” and “management,”’ 
there may also be “‘lessors,” “lenders” and “sellers,”’ as mentioned above, 
all claiming some part in the profits of a venture and having some say in 
the conduct of its affairs. If further, the company, organized let us say to 
do blasting and excavating, engages as an independent contractor to do a 
certain job for an “employer” on a cost plus basis, still another interest has 
been introduced. On principles of “fireside equity” it might be well should 
they all assume some responsibility for tort and contract claims of the 
business but, of course, the suggestion has no practical value. We have 
always proceeded upon the assumption that it is better business, so long 
at least as reasonable provision is made for creditors, to localize losses, 

3 According to Commons it would probably be more descriptive to speak of the corpora- 


tion as a machine, rather than as a mechanism or even as an organism, since it is man-made and 
can be fashioned to suit varying purposes. Commons, Institutional Economics (1934), 634. 


14 See Steffen and Russell, Registered Bonds and Negotiability, 47 Harv. L. Rev. 741 at 
775 (1934)- 


5 See Berle and Pederson, Liquid Claims and National Wealth (1934). 
16 See Berle and Means, The Modern Corporation and Private Property (1932). 


"7 For a discussion of the problem as presented by the American Tobacco Co. case, see 
42 Yale L. J. 419 (1933) (comment). According to the Senator Long school of Politics, $1,000,- 
000 is a sufficient income for anyone. 


"8 The similar problem as to where ultimate responsibility for workmen’s compensation 
losses should be put has caused difficulty. The cases are collected in Steffen, Cases on Agency 
(1933), 192-209. 
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putting them where possible upon a single entity."® Any other course 
greatly expands the area of contingent liability and makes less calculable 
the hazard of conducting each business. 

For sake of concreteness, suppose that the contractor in the illustration 
should suffer a serious business loss; perhaps an explosion occurs in which 
various persons are killed. Who should be liable? There may have been 
many contributing causes. Perhaps the board of directors was elected for 
social reasons—such things have happened—and failed to manage the 
work efficiently.’° Perhaps the “shareholders,” being insistent on larger 
profits, had forced the use of inferior materials or the employment of men 
at unduly long hours, thus setting the stage for trouble." The “lender” 
by threat of curtailment of credit or by more direct intervention may have 
aggravated the situation. Surely, on any rationalization yet discussed, 
these persons should not escape wholly without responsibility. But then it 
is said, there is the “employer” whose work was being done at the time, 
what of him? By the use of the “inherent danger” category, it is true, 
many courts have in fact been holding that he must bear the loss,’ 
though of course with recourse over against the contractor for whatever 
that may prove to be worth. 

It is quite another question whether the “employer” should be liable. 
There obviously are many sides to the case. Moreover, even were it 
humanly possible to answer the question, one should not do so, for that 
would take away much of the interest in seeing how the thing is to work 
out. The most that may be done, ethically, is to hazard an opinion as to 
the probable points of expansion. Taking up the relatively fixed points 
first, there is little hope of putting increased responsibility upon the indi- 
vidual “‘shareholder,’’*? even in those cases where he does not take to 
cover as an “‘investor.’”’ However much to blame he may be the trend is 

19 The “fault” notion of responsibility and the practice of reducing causes to a single issue 


have no doubt been the means of accomplishing this result, but I suspect its deeper rationaliza- 
tion is the one stated. 


10 The courts have appreciated, though their attitude has been changing in recent years, 
that according to business understanding there should be no liability upon the part of the 
directors for anything short of gross negligence. See Briggs v. Spaulding, 141 U.S. 132 (1891). 
And no direct responsibility to creditors except for fraud. Reno v. Bull, 226 N.Y. 546, 124 
N.E. 144 (1919). 

™ Veblen, Engineers and the Price System (1921). 


™ Supra note 9. Or by weighting one or another factor in the definition of “control” the 
same result is reached. In a great many cases, of course, the real burden of the loss falls upon 
the injured party. 

"3 Not all contractors are incorporated by any means but the number who are is steadily 
increasing, though this fact is usually disregarded in any discussion of the subject. 
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too firmly set in the opposite direction, as witness the virtually complete 
elimination of the double liability provisions in recent years."4 The pres- 
ent drive upon the “management” is but a flurry and will never be carried 
so far as to make it assume the burden of responsibility to creditors.'* 
And as for the dual category employers, the “lenders” and “lessors”’ at 
least are too well entrenched to admit of much hope that they may be 
made to assume increased liability. The “seller,” in the manufacturer- 
dealer position, is vulnerable, but is even now responding by taking over 
the unit businesses. 

Which puts the “employer” of the independent contractor in the 
middle of the carpet. Enough has been said, however, to disclose that 
his case is merely one phase of the much larger question of how to adjust 
business losses generally. The blanket attempt to put all losses, even all 
tort losses, on his shoulders is obviously too simple a solution of a complex 
problem. Though the weapons at hand, “inherent danger” and “joint ad- 
venture,” are new and sharp they cannot accomplish so much. This is par- 
ticularly evident when the word “employer” is broken down into flesh and 
blood persons.”° Probably employer immunity will continue indefinitely 
in the simpler, more primitive, situations—particularly-where the em- 
ployer is only one of many making use of the contractor’s services.*?7 And 


™ See 15 Minn. L. Rev. 222 (1931) (comment). In the case of the national banks the 
present thought is to abolish double liability as a haphazard and often illusory resource and 
to substitute in its place a greater paid-in capital. Banking Act of 1933, § 22, c. 89, 48 Stat. 
189, 12 U.S.C.A., § 63. 

"s That the management can never be expected to carry the risks of a business should be 
obvious unless, indeed, they are to be given the gross profits of the business. See particularly, 


for a thorough study of the whole matter from the economists viewpoint, Knight, Risk, Un- 
certainty and Profit (1921), c. 10. 


% The workmen’s compensation laws recognize that all employers are not alike: in Con- 
necticut, for example, by restricting the act to employers of five or more persons; and, in New 
York, by specifying the particular, so-called hazardous, businesses to which the act applies. 


"7 Perhaps this point should be given greater emphasis for it has never been held, for ex- 
ample, that a person engaging a carrier, that is an independent contractor, to transport his 
goods with those of others should be liable on any basis for negligence of the crew. Likewise, 
in contract, the syndicate cases indicate a disposition to subject only the manager, so-called, 
to direct responsibility, though the position of the modern syndicate member is far from being 
secure. Hoare v. Dawes, 1. Doug. 371, 99 Eng. Reprint 239 (1780); Brown v. Bedell, 263 
N.Y. 177, 188 N.E. 641 (1934). So also in the co-ownership cases it is usually the active owner 
alone who is held. Strohschein v. Kranich, 157 Mich. 335, 122 N. W. 178 (1909). Though 
there is sharing of gains in these cases as well as some control the courts have been reluctant 
to go so far as to put the whole loss of the venture upon any one of the several persons inter- 
ested, as in the case of a partnership. And strangely no machinery has ever been developed to 
assess a direct proportionate responsibility. Even where the cause of action grows out of au- 
thorized conduct, as opposed to authority from an implied relationship, if the agent has lumped 
the orders of his several principals, recovery against them has been denied. Beckhuson & 
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conversely, it is where the contractor sells his services solely to a business 
enterprise, to function in some sense as a part of the enterprise, that the 
greatest chance of success lies. Neither “joint adventure” nor “inherent 
danger” are particularly adapted to make this distinction between em- 
ployers,* but a franker recognition that responsibility must accompany 
any arrangement looking to a taking of profit or benefit which renders th 
contractor an inefficient risk bearer’? will go a long way to do so. 

But, after all, why not get at the matter directly? The poorly managed, 
insufficiently financed, commercial venture, like the small country bank, 
has been an extremely important factor in our development.'” There is 
no doubt that each, whether acting as independent contractor or other- 
wise, has served well and faithfully as a sort of buffer in the vanguard of 
“progress.” But there is also no manner of doubt that the country has 
been strewn from one end to the other with far more business and banking 
failures than can well be tolerated in the future. To permit a crippled 
business to operate, if the suicide records alone are consulted, may well 
be as “inherently dangerous” to the community as was ever the work of 
the blasting contractor. The obvious step therefore is for society to as- 
sume some degree of responsibility, perhaps by developing machinery 
whereby the capitalization of a venture at the outset may have some re- 
lation both to the physical and the pecuniary risks of the business,"** and 
to see that it continues that way." Perhaps something can be done to 


Gibbs v. Hamblett, [1900] 2 Q.B. 18. Here, however, to the extent that benefits have been 
received there is possibility of proportionate recovery upon a quasi contract theory. Harvey v. 
Dwyer, 108 W. Va. 85, 150 S.E. 235 (1929). 

28 The “control” test, because it is so variable and incapable of precise definition, is prob- 
ably better adapted to this end than either. This upon the good principle of trial tactics that 
“... . once a word is elaborately defined it becomes useless as a medium of compelling definite 
action.” Arnold, Trial by Combat and the New Deal, 47 Harv. L. Rev. 913 (1934), at 946. 


™9 Indeed, I suspect this is the basic reason for making the master responsible for the torts 
of his servant, or the principal for the contracts of his agent—the matter of control in the one 
and its close relation, authority, in the other being not so much the basis for liability as 
the accepted means of delimiting its scope. 


130 The branch banking question affords many good illustrations, both of the social service 
of the small enterprise and of its cost to society. Ostrolenk, The Economics of Branch Banking 
(1930). 

"38" Most corporation laws merely require that some relatively nominal capital contribution 
be made and of course no attempt has been made to differentiate between the economic need 
for one type of business rather than another. The simple requirement that no shares be issued 
except for “money paid, labor done or property actually received” has been far from successful. 
Paskus, The “Illegal” Creation of Shares in Return for Notes, 39 Yale L. J. 706 (1930). No 
effort at all has been made to regulate the capitalization of the ordinary unincorporated 
business. 


# As is done in the case of banks and insurance companies! 
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pass upon the competence of a contractor, as by gently discouraging him 
from embarking on further ventures after several bankruptcies.'*3 Per- 
haps a canvass of businesses will disclose that some are less needed socially 
than others and may be more strictly conditioned accordingly."** Per- 
haps that good ethical principle of the last century, each man for himself 
and let the devil take the hindmost, is at last on the wane. 

It remains to make explicit the premises upon which this discourse has 
proceeded, although I suspect they are already quite apparent. It is as- 
sumed that the era of encouraged haphazard exploitation has overstayed 
its welcome by fully a generation. The present objective, and one which 
in a world of choice™s can reasonably be attained, is an increased measure 
of security for the whole population. Some curb upon the free scope of 
enterprise, to charge it with a sense of responsibility, is not only essential 
to individual security but, indeed, may prove in the end to be good busi- 
ness.*° The conclusion is that though an increasing number of independent 
contractors are being found wanting when weighed in the balance, there 
still are a great many who if held to it will yet lead the Good Life. 


133 See Douglas, Some Functional Aspects of Bankruptcy, 41 Yale L. J. 329 (1932). 

34 A great deal is actually being done in this regard by means of local ordinances relative 
to hazardous employments. The various automobile statutes are another illustration. And see 
the Uniform Aeronautics Act, § 5, putting absolute liability upon the owner of aircraft. 

+35 “So we are driven to a formula which seems to strike bottom: in human affairs are to be 
found necessity or things inescapable, fortune or the appearances of choice, and virtue or the 
capacity for choice and action.” Beard, The Open Door at Home (1934), 33-34. 

136 By some regarded as the acid test. 





THE IMPORTANCE OF ADAM SMITH’S WEALTH 
OF NATIONS IN ENGLISH LEGAL HISTORY* 


W. S. Hotpswortat 


T ALL periods in the history of English law legislation upon com- 
A mercial and industrial topics has occupied a large, perhaps the 
largest, space in the statute book. In order to understand this 
legislation it is necessary to know something of the commercial and indus- 
trial conditions prevailing at the time when it was enacted, and also some- 
thing of the economic theories which were accepted by the men who en- 
acted it. In my History of English Law I have found it necessary to say 
something of these matters in order to render the legislation of the Middle 
Ages and of the sixteenth and seventeenth centuries intelligible;* and 
obviously in later volumes it will be as necessary to give similar 
information, in order to explain the very complex legislation of the 
eighteenth and nineteenth centuries on these matters. But the his- 
torian of the eighteenth century legislation has one advantage which he 
has not had in the preceding periods. This advantage is the assistance de- 
rived from Adam Smith’s Wealth of Nations, which contains a critical 
commentary on the commercial and industrial legislation of the eighteenth 
and earlier centuries, and an exposition of the economic theories which 
were gaining in strength before he wrote, and, in consequence of his 
book, came to be universally or almost universally held. In this paper I 
propose to say something of the economic theories which were at the back 
of the eighteenth century legislation on commercial and industrial topics; 
of Adam Smith, and of the manner in which the events of his life and the 
qualities of his mind worked together to make his book a book of author- 
ity in the sphere of economics; and of the influence of his book on the de- 
velopment of the law. 


At the end of the seventeenth century bodies of economic theory, and 
a distinctively economic point of view, were beginning to be developed.’ 

* A lecture delivered to the Holdsworth Club in the Faculty of Law of Birmingham Uni- 
versity on November 30, 1934. 

Tt Vinerian Professor of English Law in the University of Oxford; K.C., D.C.L., Hon.LL.D. 


* 2 Holdsworth, History of English Law (3d ed. 1923), 459-464, 466-473; 4 ibid. (1924), 
326-402; 6 ibid. (1924), 313-360. 
? 6 ibid. 355-356. 
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The economic theories which were being developed under the influence 
of this point of view were favourable to the repeal of many of the laws 
imposing restrictions on the freedom of industry—laws limiting prices, 
laws fixing the rates of wages, laws as to apprenticeship, laws against en- 
grossing, laws which prohibited the export of bullion, laws which fixed the 
rate of interest. Such laws were condemned either because they fettered 
trade, or because they attempted to accomplish results which it was 
naturally impossible for any legislation to accomplish.‘ On one or other 
of these grounds greater economic freedom was advocated. At the same 
time the economic theories which favoured economic freedom, accepted 
as axiomatic the mercantilist view that the legislature should regulate 
commerce and industry in such a way that the wealth and power of the 
state were increased.s Therefore they did not advocate anything like com- 
plete freedom of trade. Protective duties must be imposed in order to 
regulate foreign trade in such a way that British industries and Britain’s 
foreign trade were encouraged. It is true that opinions differed as to the 
manner in which these results could best be attained. The Tory party 
were in favour of the policy of a comparatively free trade, because it in- 
creased the volume of trade and therefore the revenue derived from cus- 
toms duties, and so lightened the burden of the taxes on land.° The Whig 
party wished to encourage native industries, and therefore were in favour 
of prohibiting or of putting high import duties on foreign manufacturers.’ 
Neither party was in favour of complete freedom of trade, since both 
parties agreed that the state must so regulate trade that the power of the 
nation was increased. 

The views of the Whig party prevailed during the greater part of the 
eighteenth century;* and their policy was successful in developing British 
industry and commerce. On the one hand, the legislative restrictions on 
freedom of industry were either repealed, or fell into disuse.’ On the 
other hand, colonial and foreign trade was regulated by a complex mass 
of statutes, which was constantly being added to or modified, in order to 
eusure the prosperity of the British manufacturer and trader amidst the 
constantly shifting commercial conditions of the day. As the eighteenth 
century progressed, the capitalist got more and more freedom to conduct 
his business as he pleased; but he still demanded and obtained protective 
legislation directed to maintaining his monopoly of the colonial market, 


36 ibid. 356-358. 6 6 ibid. 339-340. 
46 ibid. 357-359. 76 ibid. 339-340. 
$6 ibid. 3309. 8 6 ibid. 341. 


° 3 Lipson, Economic History of England (sth ed. 1929), 265. 
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and the prevention of the competition of foreign manufacturers. Greater 
freedom in the conduct of industry, strict regulation of colonial and foreign 
trade in order to secure the prosperity of industry, were the keynotes of 
that mercantilist system which dominated the economic practice of the 
greater part of the eighteenth century. It was not till the superiority, 
which the new mechanical inventions had given to British industry, be- 
came decisive, that it was possible for Pitt in 1786 to make a commercial 
treaty with France which reverted to the Tory policy of a freer trade."® 
It was not till after the Old Colonial Empire had been broken up by the 
recognition of the independence of the United States that the principle of 
freedom of trade began to get some recognition ;" and it was not till 1797 
that a relaxation was made in the Navigation Acts by a statute which pro- 
vided that the produce of the United States could be imported in ships 
owned and manned by subjects of the United States.” 

Long before these relaxations of the policy of high protective duties, 
and of the monopoly given to British ships by the Navigation Acts—re- 
laxations which had been produced mainly by changed industrial and 
commercial conditions—economic opinion had been moving in the direc- 
tion of the removal of many of the existing restrictions on trade both do- 
mestic and foreign. It was beginning to be thought that trade ought to 
be free not only from those old legislative restrictions which hampered the 
manufacturer, but also from these modern restrictions which the legisla- 


'© 3 ibid. 113-116; Shelburne, in 1783, in the speech in which he advocated free trade said: 
“With more industry, with more enterprise, with more capital than any trading nation 
upon earth, it ought to be our constant cry, let every market be open, let us meet our rivals 
fairly and we ask no more.” 23 Parliamentary History of England (Cobbett ed. 1814), 410. 


It is not surprising that nations whose commerce was less advanced refused to accede to 
this demand. 


“Lord Shelburne wrote Abbé Morellet in 1783 that the treaties of that year were inspired 
from beginning to end by ‘the great principle of free trade,’ and that ‘a peace was good in 
the exact proportion that it recognized that principle.’ ” Rae, Life of Adam Smith (1895), 383. 
In 1783 Lord Shelburne, in the debate on the articles of peace said: 

“Situated as we are between the old world and the new, and between the southern and 
northern Europe, all that we ought to covet upon earth is free trade and fair equality... .. 
It is a principle on which we have had the wisdom to act with respect to our brethren of 
Ireland; and if conciliation be our view, why should we not reach out also to America.” 
23 Parliamentary History of England (Cobbett ed. 1814), 409-410. 


For Shelburne’s conversion by Adam Smith to the principles of free trade, see Rae, Life of 
Adam Smith (1895), 153. 


37 George III (1797), c. 97, § 1. In 1783 fierce opposition had been aroused by proposals 
to modify the principle of the Navigation Acts in favor of the Americans. 23 Parliamentary 
History (Cobbett ed. 1814), 604-605, 763-764. Opposition had been aroused also by a much 
more modest proposal in 1785. Ibid. 274-276. , 








536 THE UNIVERSITY OF CHICAGO LAW REVIEW 


tures of different nations had imposed in order to protect and encourage 
the trade of its particular nation. 

This current of opinion is connected with the idea, deduced. from 
Locke’s philosophy, that, individuals and societies ought, like the physical 
universe and the human understanding, to be governed by “natural 
laws.” Those natural laws were represented as beneficent, universal, and 
applicable equally to all peoples. They were thus sharply contrasted with 
the laws of the state which were in many cases the causes of all kinds of 
mischief, restricted in their operation, and productive of unfair inequali- 
ties. This contrast, which was present to the mind of many political 
thinkers in the eighteenth century, was epigrammatically expressed by 
Rousseau in the opening words of his Contrat Social—‘‘Man is born free 
and everywhere he is in chains.’”** But, as De Tocqueville has pointed 
out, this contrast between the policy dictated by the laws of nature, and 
that pursued by the modern state, was emphasized by the French school 
of Economists or the Physiocrats more thoroughly and more strongly than 
by the political philosophers. That school did not stop at expounding 
general abstract theories: they advocated specific reforms based on those 
theories;"4 and their advocacy of those reforms led them to construct a 
system which Adam Smith said was, in spite of its imperfections, “per- 
haps the nearest approximation to the truth that has yet been published 
upon the subject of political economy.” 

In 1793 Lord Lansdowne pointed out to the House of Lords that the 
“French principles,” then generally denounced, had been exported by us 
to the French by Tucker the Dean of Gloucester and by Adam Smith.” 


3 “L”homme est né libre et partout il est dans les fers.” 


™ “Les économistes ont eu moins d’éclat dans l’histoire que les philosophes; moins qu’eux 
ils ont contribué peutétre a l’avénement de la Révolution; je crois pourtant que c’est surtout 
dans leurs écrits qu’on peut le mieux étudier son vrai naturel. Les philosophes ne sont guére 
sortis des idées trés générales et trés abstraites en matiére de gouvernement; les économistes, 
sans se séparer des théories, sont cependant descendus plus prés des faits. Les uns ont dit ce 
qu’on pouvait imaginer, les autres ont indiqué parfois ce qu’il y avait a faire.” L’Ancien 
Régime et la Révolution (1856), 234. 

8 2 Smith, Wealth of Nations (Cannan’s ed. 1904), 176. 


*6 “With respect to French principles, as they have been denominated, those principles had 
been exported from us to France, and could not be said to have originated among the people 
of the latter country. The new principles of government, founded on the abolition of the old 
feudal systems, were originally propagated among us by the dean of Gloucester, Mr. Tucker, 
and had since been more generally inculcated by Dr. Adam Smith, in his work on the Wealth of 
Nations, which had been recommended as a book necessary for the information of youth by 
Mr. Dugald Stewart, in his Elements of the Philosophy of the Human Mind.” 30 Parliamen- 
tary History of England (Cobbett ed. 1817), 329-330, cited in Rae, Life of Adam Smith (1895), 
291. 





ADAM SMITH’S WEALTH OF NATIONS 537 


Lord Loughborough replied that in the works of Tucker and Adam Smith 
“no doctrines inimical to the principles of civil government, the morals 
or religion of mankind were contained; and therefore to trace the errors of 
the French to these causes was manifestly fallacious.’’*? But there is no 
doubt that Lord Lansdowne was right in his contention that the “French 
principles,’’ and the theories of free trade held by the Physiocrats and by 
Adam Smith, had a common ancestor in their appeal to the elusive law 
of nature; and there is no doubt also that Bentham’s theories were not re- 
motely connected with that same law, disguised so effectually as the 
principle of utility, that Bentham himself failed to penetrate the dis- 
guise."® There was thus some reason in the views of those who held that 
the new economic doctrines were not totally unconnected with the French 
revolutionary ideas.’® In fact, the movement in the direction of rationaliz- 
ing the laws and institutions of Europe, by an appeal to a priori principles 
founded on reason or utility or natural law, was giving rise to bodies of 
political or economic doctrine, and to projects of reform, which varied 
with the intellectual environment of the writer and the conditions of the 
society in which he found himself. But, though the doctrines and the 
projects were diverse, they all belonged intellectually to the same school 
of thought. 

In many respects the principles taught by Adam Smith are identical 
with those taught by the Physiocrats. It is true that one of their central 
tenets was rejected by Adam Smith, and never came to be part of ac- 
cepted economic doctrine. This was the theory that it was only those 
industries which added to the mass of raw material, such as agriculture or 
mining, which were really productive, because they alone gave rise to a 
“produit net,”’ that is something over and above the cost of labour and 
the interest on capital.?° But this divergence of view is the exception 


‘7? Parliamentary History, 30 Parliamentary History of England (Cobbett ed. 1817), 334. 

8 Dicey, Law and Opinion in England (1st ed. 1905), 143-144. 

*9In 1793-1794 Dugald Stewart read his memoir on Adam Smith to the Royal Society of 
Edinburgh, and he was compelled to abandon his idea of giving a long account of Adam Smith’s 
opinions, because “it was not unusual, even among men of some talents and information, to 
confound studiously the speculative doctrines of political economy with those discussions 
concerning the first principles of government, which happened at that time unfortunately to 
agitate the public mind. The doctrine of Free Trade was itself represented as of a revolution- 
ary tendency.” Stewart’s Works, 87, cited in Rae, Life of Adam Smith (1895), 292. 

2° For this theory see Palgrave, Dictionary of Political Economy (1894), Physiocrats; Bage- 
hot, Biographical Studies (1902), 266-269; Cannan, Introduction to Wealth of Nations 
(Cannan’s ed. 1904), xxx-xxxiii. Adam Smith says: 

“That system which represents the produce of land as the sole source of the revenue and 
wealth of every country has, so far as I know, never been adopted by any nation, and it at 
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rather than the rule. In their broad essential outlines their principles are 
similar; and it is these principles which were the foundation and starting 
point of the reasoning of the English school of classical economists. Thus 
the idea that the wealth of a nation consists of the annual produce of the 
nation annually distributed was directly derived from this school ;* and 
the formula “laissez faire, laissez passer’’ was invented by one of its mem- 
bers. That formula expresses the view, at which Adam Smith had arrived 
independently, that the laws of nature, if left to themselves, would pro- 
duce ideally just results. It followed that, if the state confined itself to 
the protection of person and property, if it ceased to impose restrictions 
on industry and commerce and left individuals free to conduct their busi- 
ness as they pleased, the natural desire of each individual to benefit him- 
self would increase the wealth of the nation more quickly and certainly 
than any of the restrictive laws which aimed at producing this result.” 
But if the policy of laissez faire produced all the beneficent results 
claimed for it, and if the object at which the state ought to aim was the 
increase of the nation’s wealth, the state should leave individuals free to 
produce and distribute as much as they could, and not restrict their activi- 
ties by laws passed to secure the supposed interests of the state, still less 
by laws which gave unfair advantages to particular individuals or to cor- 
porations.”? “It is the highest impertinence and presumption in kings and 


ministers,”’ said Adam Smith, “to pretend to watch over the economy of 
private people, and to restrain their expence, either by sumptuary laws, 
or by prohibiting the importation of foreign luxuries. They are themselves 
always, and without any exception, the greatest spendthrifts in the 
society.”*4 It is not surprising that Adam Smith, though he rejected the 


present exists only in the speculations of a few men of great learning and ingenuity in France.” 
Wealth of Nations (Cannan’s ed. 1904), 161. 


** Cannan, Introduction to Wealth of Nations (1904), xxxl, xxxlii. 

7 Infra, p. 541. 

23 “The requirements of the State had been the first consideration of seventeenth century 
writers, and they had worked back to the funds in the possession of the people from which 
these requirements could be supplied. Adam Smith approached the subject from the other 
end. The first object of political economy as he understood it, was ‘to provide a plentiful 
revenue or subsistence for the people,’ the second was ‘to supply the State or commonwealth 
with a revenue sufficient for the public services.’ He simply discussed the subject of wealth; 
its bearing on the condition of the State appeared an afterthought When the new con- 
ception was once clearly grasped it became obvious that interference with any individual, in 
the way he conducts his business, can scarcely ever be justified on strictly economic grounds, 
and that costly attempts to foster exotic trades or to stimulate native industries are on the 
face of it absurd.” 2 Cunningham, Growth of English Industry and Commerce (sth ed. 1912), 
593-594, 595- 

241 Smith, Wealth of Nations (Cannan’s ed. 1904), 32& 
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central tenet of the Physiocratic school, should say that they had more 
nearly approximated to the truth than any preceding economic writers. 

In the third quarter of the eighteenth century the doctrines of this 
French school of economists were the largest body of systematic economic 
theory. But this body of economic theory did not stand alone. During the 
eighteenth century there had been much scattered economic speculation 
in England; and in Scotland this speculation had begun to assume a more 
systematic and a more scientific form. From the seventeenth century 
onwards Scotsmen have been great systematizers—remarkable for their 
“power of reducing human actions to formulae or principles.’’** This 
power, due perhaps in the first instance to the dominance of the Calvin- 
istic theology, remained after the leaders of Scottish thought had emanci- 
pated themselves from the leading strings of that theology; and it helped 
to produce that taste for abstract speculation upon metaphysics, morals, 
politics, and economics, which is apparent both in the teaching of the 
Scottish universities and in the writings of eminent Scotsmen of this period. 
Hutcheson, the professor of moral philosophy at Glasgow when Adam 
Smith was a student, lectured not only on ethics but also on Jurispru- 
dence and Civil Polity; and in his lectures on the two latter subjects “a 
considerable quantity of economic doctrine is scattered.’’”? We shall see 
that the tradition thus attached to this chair influenced Adam Smith when 
he came to hold it. Hume’s Essays on various economic subjects, which 
were first published in 1752, had criticized prevalent fallacies as to the 
function of money, and the doctrines held by writers of the mercantilist 
school as to the balance of trade.?® In 1767 Sir James Stewart had pub- 
lished what Dr. Cannan calls a great book on political economy.*® Thus 
Adam Smith, as a Scotsman and as a student of Glasgow University, was 
educated in an atmosphere which was favourable to a study of economic 
theory. That he succeeded in writing a book, of which it was truly said 
that it ‘“‘would persuade the present generation and govern the next,’ 
was due partly to his own abilities, and partly to the manner in which he 


2s Supra note 15. % 2 Bagehot, Literary Studies (4th ed. 1891), 247. 

27 Cannan, Introduction to Wealth of Nations, xxxvi; for details see ibid. xxxvii-xli. 

8 Infra, pp. 540-541. 29 Hume, Essays (1768), 285-373. 

3° Cannan, Introduction to Wealth of Nations, xviii. Its title was, An Inquiry into the 
Principles of Political Economy: being an Essay on the Science of Domestic Policy in Free 
Nations. 

3s “Tt was Pulteney (one of Adam Smith’s pupils) who, in his speech on the suspension of 
cash payments by the Bank of England in 1797 . . . . quoted from some unknown source the 


memorable saying, which is generally repeated as if it were his own, that Smith ‘would persuade 
the present generation and govern the next.’” Rae, Life of Adam Smith (1895), 103. 
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made the most of the opportunities which the events of his life gave to 
him. 

Adam Smith was born at Kirkcaldy June 5, 1723.7 He was a student 
at Glasgow University between 1737 and 1740. Between 1740 and 1746 
he was a Snell exhibitioner of Balliol College Oxford. Though, like Gib- 
bon, he justly condemned the state of Oxford University,** he carried 
away a knowledge of Greek which was superior to that of his Scotch con- 
temporaries, and, what was more important, a knowledge and an under- 
standing of the English point of view, without which he could never have 
written a book which was immediately recognised as a classic.*4 After his 
return to Scotland he lectured at Edinburgh between the years 1748 and 
1750. One of these courses of lectures was on economics, and in it he ad- 
vocated those ideas of commercial liberty which he had learned from 
Hutcheson, and of which he was afterwards to be so great an exponent.* 
In 1751 he became professor of Logic at Glasgow; but in 1752 he ex- 
changed this chair for that of Moral Philosophy. He held this chair till 
1764; it was during these years, and in those parts of his lectures on 
Jurisprudence, which he called ‘‘Police, Revenue, and Arms,” that he laid 
the foundations of his book on the Wealth of Nations.* 

It was under the head “Police” that he dealt with economic topics. 
“The name ‘police,’ ” he said, “is French and is originally derived 


from the Greek rodcreia, which properly signified the policy of civil gov- 
ernment, but now it only means the regulation of the inferior parts of 


3? The best authority for Adam Smith is Rae’s Life of Adam Smith; cf. also Dict. Nat. Biog. 
and Encyclopaedia Britannica. Bagehot’s essay on Adam Smith as a Person, Biographical 
Studies (1902), 247-281, though suggestive, is inaccurate in many respects. 


33 “In the university of Oxford, the greater part of the public professors have, for these 
many years, given up altogether even the pretence of teaching.” 2 Wealth of Nations 
(Cannan’s ed. 1904), 251. 


34 See Bagehot, supra note 26, 252-253. 


35 Rae, Life of Adam Smith (1895), 36; Dugald Stewart cites a paper written by Adam 
Smith in 1755, in which Smith claimed that, as early as 1749, he had maintained in his lectures 
that “projectors disturb nature in the course of her operations on human affairs, and it re- 
quires no more than to leave her alone and give her fair play in the pursuit of her ends, that 
she may establish her own designs Little else is required to carry a state to the highest 
degree of affluence from the lowest barbarism but peace, easy taxes, and a tolerable administra- 
tion of justice. All governments which thwart this natural course . . . . are unnatural, and 
to support themselves are obliged to be oppressive and tyrannical.” [bid. 62-63. 


3% Ibid. 61; 1 Smith, Wealth of Nations (Cannan’s ed. 1904), Introduction, xxiii—xix; a copy 
of the notes of these lectures taken by a student in 1763 has been edited by Cannan; as Pro- 
fessor Scott says in his lecture on Adam Smith, Proceedings of the British Academy x, 451, 
they show that the fundamental principles embodied in the Wealth of Nations “were being 
taught in the class room at Glasgow.” 
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government, viz. cleanliness, security and cheapness.”’? It was under the 
head of ‘cheapness’ that Adam Smith lectured on “the opulence of a 
state,’’ and the notes which we have of his lectures show that he had be- 
gun to maintain those principles which were to make his Wealth of Na- 
tions famous.** Some of his ideas he got from Hutcheson’s System of 
Moral Philosophy, which no doubt contained the gist of the lectures which 
Smith had listened to as a student.*? Hutcheson had dealt with such 
topics as the division of labour, value, money, prices, interest, profits, 
taxation; and he showed that many of these matters were regulated by 
natural causes, which cannot be controlled by the Legislature*°—a point 
of view which fitted in very well with his insistence on the importance of 
preserving civil and religious liberty. His teaching made a great impres- 
sion on Adam Smith.” It suggested to him the topics of his lectures on 
economic subjects,*? it gave him the idea of investigating the natural 
causes which determined these phenomena, and it gave him that bias in 
favour of liberty which is strongly marked in all his writings. But to these 
ideas Adam Smith added others of much greater importance. In the first 
place, his “belief in the economic beneficence of self interest,’’ which as 
Dr. Cannan has said, “permeates the Wealth of Nations and has afforded 
a starting ground for economic speculation ever since,’’** was probably 
derived, at least in part, from Mandeville.** Smith combined the bias in 
favour of liberty, which he had learned from Hutcheson, with this belief 
in the economic beneficence of self interest, when he said that “in general, 
if any branch of trade, or any division of labour, be advantageous to the 
public, the freer and more general the competition, it will always be the 
more so;*° and that, “the natural effort of every individual to better his 
own condition, when suffered to exert itself with freedom and security, is 
so powerful a principle, that it is alone, and without any assistance, not 
only capable of carrying on the society to wealth and prosperity, but of 


371 Smith, Wealth of Nations (Cannan’s ed. 1904), Introduction, xix. 

38 Tbid. xx—xxvii. 4° Ibid. xxxvi-xli; cf. Rae, Life of Adam Smith (1895), 14-15. 

39 [bid. xxxvi. * Ibid. 13. 

“In 1787 Smith, in writing to the Principal of Glasgow University to accept the office of 
Rector to which he had just been elected, spoke of “the abilities and virtues of the never-to-be- 
forgotten Dr. Hutcheson.” Jbid. 411. 

43 1 Smith, Wealth of Nations (Cannan’s ed. 1904), Introduction, xli. 

#4 Ibid. xli-xlii. 

4s Ibid. xliii-xlvi; Dr. Cannan points out that Smith, twenty years after attending Hutche- 
son’s lectures, criticized him “expressly on the ground that he thought too little of self-love.” 
Ibid. xiii. 

#1 Smith, Wealth of Nations (Cannan’s ed. 1904), 312. 
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surmounting a hundred impertinent obstructions with which the folly of 
human laws too often incumbers its operations.’’4”7 In the second place, 
his belief in the principle of free trade, and his criticism of the mercantile 
system, was probably derived from Hume’s Essays. “It seems very like- 
ly,” says Dr. Cannan, “that the reference in the lectures to Hume’s 
‘essays showing the absurdity of these and other such doctrines’ is to be 
regarded as an acknowledgement of obligation, and therefore it was 
Hume, by his Political Discourses on Money and the Balance of Trade 
in 1752, who first opened Adam Smith’s eyes on that subject.” 

Adam Smith, like other political philosophers or economists, owed intel- 
lectual debts to his predecessors and contemporaries; and it is possible to 
trace the sources of many of his economic theories. But though he was a 
student and a critic of other men’s theories, though he himself was a great 
and original exponent of economic theory, he was far from being a mere 
theorist. It is clear that, though occasionally afflicted with fits of absence 
of mind which have given occasion to many anecdotes,‘ he was not merely 
“an awkward Scotch professor, apparently choked with books and ab- 
sorbed in abstractions.”’’° He took a more active part in the life of his 
university than any other professor, and acted as college Quaestor or 
Treasurer from 1758 to 1764.5" He had many friends amongst the Glas- 
gow merchants; and one to these was Andrew Cochrane who founded a 
political economy club in 1743, of which Adam Smith was a member.” It 
is clear that the discussion of such questions as export and import duties, 
and the advantages and disadvantages of paper money, by practical mer- 
chants at such a club, gave him a knowledge of commercial conditions, 
without which he could not have based his economic theories on the solid 
foundation of the commercial and industrial facts of his day. As we shall 
see, it was because Adam Smith, at this and at other periods of his life, 
never lost sight of the actual concrete facts on which his theories were 

47 2 Ibid. 43. 

481 Smith, Wealth of Nations (Cannan’s ed. 1904), Introduction, xlvi—-xlvii. 


49 For some of these anecdotes see Rae, Life of Adam Smith (1895), 245-246, 259-260, 329, 
330-332; Bagehot, Biographical Studies (1902), 247-248. 

5° Jbid. 247; this statement of Bagehot is disproved by Rae; Mr. Rae says, supra 56: “a 
common misconception regarding Smith is that he was as helpless as a child in matters of 
business. This idea of his helplessness in the petty transactions of life arose from observ- 
ing his occasional fits of absence and his habitual simplicity of character, but his simplicity, 
nobody denies, was accompanied by exceptional acuteness and practical sagacity, and his fits 
of absence seem to have been neither so frequent nor so prolonged as they are commonly 
represented.” 


St Rae, supra note 35, 66-69. 
82 Ibid. 91, 92-93. $3 Ibid. 21, 22, 23-24. 
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based, that those theories exercised so great an influence on his own and 
on succeeding ages. At the same time he was a member of other societies 
in Glasgow and Edinburgh in which literary and artistic and scientific 
problems were discussed ;** and all this discussion must have helped him 
both to collect the facts upon which his theories were founded, and to 
correct, to qualify, and to give precision to his theories. 

Adam Smith’s lectures at Glasgow made him famous, and it was said 
that, during the thirteen years that he held his chair, he had converted 
the leading men at Glasgow to his free trade views.*5 But Smith was not 
a professor of political economy. He was a professor of moral philosophy, 
and his economic teaching was only a part of his subject. The first book 
which he published was a book on a subject which, to modern ideas, was 
more closely connected with the subject of his chair than jurisprudence 
or economics. It was entitled a Theory of Moral Sentiments, and was 
published in 1759. It was a very successful book, and at once gave Adam 
Smith a high place amongst his contemporaries. But its historical im- 
portance is due to the fact that it changed the course of Adam Smith’s 
life, and gave him opportunities of a unique kind for the prosecution of 
his economic studies. Charles Townshend, the stepfather of the young 
Duke of Buccleugh, was so attracted by Adam Smith’s book that he 
offered Adam Smith the post of tutor to the Duke on his travels abroad. 
Smith was to have £300 a year and traveling expenses while abroad, and 
a pension of £300 a year for life afterwards. “He was thus to have twice 
his Glasgow income, and to have it assured till death.’’s’ Smith accepted 
this offer, gave up his professorship, and travelled with his pupil in 
France between the years 1764 and 1766. It was this journey abroad 
which gave him the opportunity to discuss economic problems with 
Quesnay the leader of the Physiocrats, with Turgot, and with many of the 
other leaders of the French school of economic thought; and there is no 
doubt that this inspired important parts of the Wealth of Nations, and 
that it gave him an insight into the strength and weaknesses of this 
school, and into the working of French institutions, which he could never 
have learned from books.** It was the pension which was settled upon him 

54 Ibid. 94-96, 107-118, 134-140. 

58 Ibid. 60-61. 

% Ibid. 141; see Hume’s letter of congratulations, ibid. 141-144. 

57 Ibid. 165. 

58 “When we find that there is no trace of these theories (of the Physiocrats) in the Lec- 
tures and a great deal in the Wealth of Nations, and that in the meantime Adam Smith had 


been to France and mixed with all the prominent members of the ‘sect,’ including their master, 
Quesnay, it is difficult to understand why we should be asked, without any evidence, to refrain 
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for life which enabled him, after this return, to devote all his energies to 
the writing of his book. 

From 1767 to 1773 he lived with his mother at Kirkcaldy, and devoted 
himself so industriously to the writing of his book that his labours told 
on his health. In 1773 he thought that he had practically finished it, and 
went to London with the manuscript. But when he got to London he 
found that it needed so many additions and alterations that it was not 
published till 1776. There is no doubt that, just as discussions with the 
Glasgow merchants, at various literary societies in Glasgow, and with the 
French economists in Paris, had presented new material and new points 
of view which he had assimilated and incorporated into his book, so dis- 
cussions with many of the leading literary men in London, at Johnson’s 
Literary Club and elsewhere, showed the need for amplification and modi- 
fication. Thus, to take one instance, Smith saw much of Benjamin Frank- 
lin, whom he had met in Edinburgh in 1759; and there is no doubt that 
it was from Franklin that he got much of that information about the 
American colonies of which he makes so much use in the Wealth of 
Nations.*® 

At length the book appeared on March 9, 1776. Its merits were at 
once recognised by such literary judges as Hume and Gibbon;® Lord 
North’s budgets of 1777 and 1778 adopted ideas taken from it; in 1779 


Smith was consulted by Dundas and the Ear! of Carlisle on the subject 
of free trade with Ireland ;® and in 1783 he was consulted by Eden on the 
subject of freedom of trade between Canada and the United States.®? A 


from believing that he came under physiocratic influence after and not before or during the 
Glasgow period.” 1 Smith, Wealth of Nations (Cannan’s ed. 1904), Introduction, xxx—xxxi. 

On the other hand the influence of the French school must not be exaggerated; we have 
seen that Adam Smith had arrived independently at the same conclusions. 1 Smith, Wealth 
of Nations, 16-18; as Professor Scott says: 

“There is first the main question of similarity in thought; and, when this is considered in 
relation to the chief currents of opinion in the eighteenth century, it will be found that it was 
not so much a question of the indebtedness of Smith to the Physiocrats as of both types of 
thought having a common source in the Nature-cult of the time.” Proceedings of the British 
Academy x, 450. 

59 Rae, supra note 35, 264-266: 

“Dr. Franklin once told Dr. Logan that the celebrated Adam Smith, when writing his 
Wealth of Nations, was in the habit of bringing chapter after chapter as he composed it to 
himself, Dr. Price, and others of the /iterati; then patiently hear their observations and profit 
by their discussions and criticisms—even sometimes submitting to write whole chapters anew, 
and even to reverse some of his propositions.” J. F. Watson, Annals of Philadelphia, 533. 
(1891.) 

6 Rae, supra note 35, 286-287.  Tbid. 349-355. 

% Tbid. 294. $3 Ibid. 383-386. 
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second edition appeared in 1778 with some additions and corrections. To 
the third edition, published in 1784, considerable additions were made. 
In 1778 Lord North had appointed Adam Smith commissioner of customs 
in Scotland—an appointment which there js some reason to think was 
due, not so much to the influence of the Duke of Buccleugh and Dundas, 
as to Lord North’s recognition of the value of his book.*’ Now as ever, 
Smith was always ready to use new information to improve his book. 
Some of the additions which he made to the third edition are due to the 
first hand information which he had got as commissioner of customs,” 
e.g., the account of the working of the bounty system in the Scotch 
fisheries ;*’ some both to this information and to the further reading and 
reflection which it suggested, e.g., the chapter entitled ‘Conclusion of the 
Mercantile System’; and some to current political discussions, e.g., the 
account of the chartered companies and especially the detailed account 
of the East India Company.® The fourth and fifth editions published in 
1786 and 1789 contain no material alterations. Smith died July 17, 1790, 
so that the fifth edition was the last published in his life-time.’ 

The importance of Adam Smith’s book to the historian of English law 
is this: It is the best commentary, not only upon the commercial and 
industrial legislation of the eighteenth century, but also upon many 
aspects of its public law. It gives us not only a lucid account of the most 
important of the statutes bearing upon industrial and commercial law, 
and upon many aspects of public law, but also the criticisms of one of the 
ablest men of the century upon these topics. And they are the criticisms 
of a man who had derived his knowledge of these statutes and of the law 
which they added to or amended, not only from books, but also from 
converse with men whom these statutes or this law affected, and with men 
who had helped to enact them. There is a very large concrete element in 
Adam Smith’s book, which is due to the manner in which, from his days 
as a Glasgow professor to the end of his life, he got his materials at first 


64+ Smith, Wealth of Nations (Cannan’s ed. 1904), Introduction, xiii-xvii. 

6s Rae, supra note 35, 320-321; on receiving this appointment he offered to give up his 
pension from the Duke of Buccleugh, but he was informed that “the pension was meant to be 
permanent and unconditional, and that if he were consulting his own honour in offering to give 
it up, he was not thinking of the honour of Lord Buccleugh.” bid. 321. Bagehot, supra note 
49, 262-275, has given an incorrect account of this episode. 

% Rae, supra note 35, 332-333- 

$7 Ibid. 363. 68 Ibid. 

69 y Smith, Wealth of Nations (Cannan’s ed. 1904), Introduction, xvii-xviii. 


7° This is the edition which is taken by Dr. Cannan as the text of his definitive edition of the 
Wealth of Nations. 
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hand from his own experience or from men who had first hand experience. 
It is this concrete element which caused his contemporaries at once to ac- 
cept his book as a book of authority, and makes it so essential an author- 
ity for the legal history of this period. And the importance of the book to 
the legal historian is by no means confined to the light which it throws 
upon the law of the eighteenth century. Because it inspired the policy of 
the legislature, and therefore the contents of the statute book, for very 
many years afterwards, it is the best guide to an understanding of this 
legislation.” But this aspect of the book is due not only to what I have 
called its concrete character, but to the nature of the theories by which 
it was inspired, and in the light of which the mass of concrete facts and 
statutes and institutions which it details or describes, is interpreted. 

We have seen that all through his book Smith is an advocate, first for 
the liberty of the individual, and, secondly, for the thesis that, inasmuch 
as “man’s self love is God’s providence,” this liberty, if left to itself, will 
produce the best economic results.” It followed that the wealth of a 
nation could best be attained not, as the mercantilists thought, by re- 
strictive legislation directed to secure the prosperity of a particular 
state at the expense of rival states,’? but by leaving each individual as free 
as possible to conduct his own trade in his own way. Laissez faire, and the 
working of natural economic laws would do the rest. It is from this point 
of view that Smith criticizes all the commercial and industrial laws of his 
day; and it is from this point of view that he lays down his celebrated 
canons of taxation as a basis for his criticism of existing systems of taxa- 
tion.”4 But merely abstract theories, economic or otherwise, produce little 
effect unless they are brought into relation with concrete facts. It is be- 
cause Adam Smith’s theories are based upon and correlated with the facts 
of his day that they exercised so great an influence upon his contempo- 
raries. Because the theories set forth in the Wealth of Nations were the 
theories of a man who knew the facts and the law, of a man who under- 

7 In 1792 Pitt said of Adam Smith’s book that, by reason of the author’s “extensive knowl- 
edge of detail and depth of philosophical research,” it furnished “the best solution to every 


question connected with the history of commerce, or with the systems of political economy.” 
29 Parliamentary History of England (Cobbett’s ed. 1817), 834. 

” Supra p. 541. 

73 “By such maxims as these nations have been taught that their interest consisted in 
beggaring their neighbors. Each nation has been made to look with an invidious eye upon 
the prosperity of all the nations with which it trades, and to consider their gain as its own loss. 
Commerce, which ought naturally to be, among nations, as among individuals, a bond of 
union and friendship, has become the most fertile source of discord and animosity.” 1 Smith, 
Wealth of Nations (Cannan’s ed. 1904), 457. 

4 2 ibid. 310-312. 
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stood their practical working and could criticise them intelligently, they 
convinced English statesmen, just as his lectures in Glasgow had con- 
vinced the Glasgow merchants.’5 Like Bentham in the sphere of law, he 
convinced his contemporaries of the soundness of his theories by the 
manner in which he applied them in detail to the facts of the system 
which he was criticizing, and by the practical suggestions which he made 
as the result of this application of his theories to the facts.” 

It is this characteristic of Smith’s work which differentiates it from the 
work of the Physiocrats. Their theories were based upon a series of logical 
deductions from their ideas as to Natural Right, and Natural Order. 
“This logical method,” says Professor Scott,’? “enabled a system to be 
constructed, and it was at once the strength and weakness of the school— 
its strength in giving economic phenomena not only a scientific treatment, 
but a scientific form, its weakness in the absolute dependence of the latter 
upon the Nature-cult as they defined it.” From the-fallacies which arose 
from the exclusively logical method of approaching the subject, Adam 
Smith’s knowledge of the political and business worlds of his day saved 
him, and enabled him to keep his theories in touch with the concrete facts 
of those worlds. It was for this reason that his influence on his own con- 
temporaries and on the succeeding generation was so great.’* 

It is this same characteristic of his work which saved him from some of 
the errors into which his successors and followers fell. As Cunningham 
has pointed out,’? “he dealt with concrete instances and the actual life of 
a nation. His disciples followed him in separating out the economic side 
of human life, but they treated it as if it were an independent entity, and 
not as conditioned by the political circumstances of the community, and 
by the personal welfare of the citizens.” Thus he approved of the policy 
of the Navigation Acts;** and he admitted that bounties on manufactures 


78 Supra note 19. 

7% Mill, Dissertations and Discussions (1865), 338; Mill says that Bentham owes his perma- 
nent importance to the fact that he was something more than a critic of abuses; “he made it a 
point of conscience not to (assail error) until he thought he could plant instead the correspond- 

He began de novo, laid his own foundations deeply and firmly, built up his 
own structure and bade mankind compare the two.” 

77 Proceedings of the British Academy, x, 450. 

78 “Their extreme reliance on such deductions goes to the root of the criticism by Adam 
Smith of their doctrine. It made their system one for the middle of the eighteenth century; 
while that of Adam Smith had a broader basis through which it became the inspiration of 
statesmen in the nineteenth century.” Ibid. 450-451. 

7° 3 Cunningham, Growth of English Industry and Commerce (5th ed. 1917), 738. 

8° y Smith, Wealth of Nations (Cannan’s ed. 1904), 428-429. 





548 THE UNIVERSITY OF CHICAGO LAW REVIEW 


necessary for the defence of the nation were justifiable.** He admitted 
also that there were cases in which it might be wise to impose import 
duties. For instance, if a tax was imposed on a native commodity, it was 
reasonable to impose a similar tax on the same commodities imported 
from abroad ;* and high duties or prohibitions imposed by foreign states 
on native commodities might be subjected to retaliatory taxes, ‘““where 
there is a probability that they will procure the repeal of the high duties 
or prohibitions complained of.”*’ He admitted that it was not desirable 
to repeal suddenly high duties on, or prohibitions of, foreign products 
when those duties or prohibitions had resulted in the establishment of 
native industries**—‘‘were these high duties and prohibitions taken away 
all at once, cheaper foreign goods of the same kind might be poured so 
fast into the home market, as to deprive all at once many thousands of 
our people of their ordinary employment and means of subsistence. The 
disorder which this would occasion might no doubt be very consider- 
able.’’*’ He did not condemn the laws which fixed the highest rate of 
interest which could be charged for loans of money;* and, though his 
views were perhaps shaken by Bentham’s arguments in his Defence of 
Usury, he did not alter his book.*’ Probably he saw what Bentham and 
later economists did not see, that some legislation on this topic is necessary 
to prevent “the extortion of usury.”** He defended a law against the 


issue of notes for small denominations, although it might “be considered 
as in some respects a violation of natural liberty,” on the ground that 
“those exertions of the natural liberty of a few individuals, which might 


8: 2 ibid. 23. 83; Smith, Wealth of Nations (Cannan’s ed. 1904), 432. 

8 ibid. 429. 841 ibid. 433. 

8s He adds, however, that the disorder would probably be less than is commonly imagined, 
first because manufactures now commonly exported without a bounty would not be affected, 
and secondly, because those thrown out of employment would probably be absorbed in other 
industries—more especially if the privileges of corporations and the law of settlement were 
abolished, 1 ibid. 433-435; this was one of the arguments against the proposed commercial 
treaty with France in 1713,—it would, it was said, destroy our incipient silk and paper manu- 
factures and throw thousands out of employment, 6 Parliamentary History of England (Cob- 
bett’s ed. 1810), 1211. 

% ; Smith, Wealth of Nations (Cannan’s ed. 1904), 338-339. 


87 Rae, Life of Adam Smith (1895), 422-424. Mr. Rae thinks that “if Smith had lived to 
publish another edition of his work, he would have modified his position on the rate of inter- 
est”; it appears from a letter written by George Wilson to Bentham, which purported to relate 
what he had heard from Adam Smith, that Adam Smith had said that “the Defence of Usury 
was the work of a very superior man, and that tho’ he had given him some hard knocks, it was 
done in so handsome a way that he could not complain, and seemed to admit that you were 
right’; this does not amount to a complete surrender to Bentham’s views. 


88 See 8 Holdsworth, History of English Law (1926), 100-101. 
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endanger the security of the whole society, are and ought to be restrained 
by the laws of all governments; of the most free, as well as of the most 
despotical.’’*® 

It is perhaps regrettable that Smith did not consider more fully all the 
implications of these modifications of his leading principles, and especially 
the implications of the principle laid down in the passage which has just 
been cited. He had a very low opinion of the patriotism and the com- 
mercial morality of manufacturers and traders.*® Manufacturers, he con- 
sidered, were always in a tacit combination to depress their workmen ;” 
and he pointed out that whilst they combined with impunity, workmen 
who combined were criminally prosecuted.” He considered also that these 
manufacturers and traders were generally interested in deceiving and op- 
pressing the public, and that they had “upon many occasions both de- 
ceived and oppressed it.’ But, if this was so, it followed, first, that the 
abolition of all the laws which protected the workmen could hardly be 
justified, for it obviously played into the hands of these crafty and un- 
scrupulous manufacturers; and, secondly, that the popular fear of the 
engrosser and forestaller was not a mere superstition comparable to the 
popular fear of witchcraft.** His view that these crafty manufacturers 
had succeeded in deceiving the honest and ignorant country gentlemen, 
and so had induced the legislature to fetter trade in their own selfish inter- 
ests,°5 can hardly be supported. The country gentlemen were not so simple 
as he imagined. There were sometimes other reasons, which outweighed 
the purely economic reasons, for the laws which they passed. It was 
necessary to give some initial measure of protection to infant manufac- 
tures—as many nations before and since Adam Smith wrote have dis- 
covered; and he himself admits that, though the wealth of a neighbouring 
nation “is advantageous in trade,’”’ it may be “dangerous in war and 


89 1 Smith, Wealth of Nations (Cannan’s ed. 1904), 307. 


% “The capricious ambition of kings and ministers has not, during the present and preced- 
ing centuries, been more fatal to the repose of Europe than the impertinent jealousy of mer- 
chants and manufacturers. The violence and injustice of the rulers of mankind is an ancient 
evil, for which, I am afraid, the nature of human affairs will scarcely admit of a remedy. But 
the mean rapacity, the monopolizing spirit of merchants and manufacturers, who neither are, 
nor ought to be, the rulers of mankind, though it cannot perhaps be corrected, may very easily 
be prevented from disturbing the tranquillity of anybody but themselves.” 1 Smith, Wealth of 
Nations (Cannan’s ed. 1904), 457, 458. 

* 1 ibid. 68. 

* 1 ibid. 68-69, 143-144. 94 2 ibid. 35. 


93 1 ibid. 250. % 1 ibid. 249-250, 400-401, 426-427. 
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politics.” Similarly the prohibition of the cultivation of tobacco in Eng- 
land, which he condemns,*’ was an integral part of the price paid to the 
colonies for the system of the Acts of Trade.®* His contention that the 
trade in intoxicating liquors should be free because their cheapness was 
always a cause “not of drunkenness but of sobriety,”®® was contradicted 
by recent experience, which had led to the passing of Acts which con- 
trolled the sale of gin.’ 

That a reconsideration of industrial and commercial policy was needed, 
in view of the great changes which were taking place in industrial and 
commercial conditions, was obvious; and there is no doubt that one of the 
changes needed was a repeal of statutes which imposed out of date restric- 
tions upon the conduct of native industries, and that another change was 
a revision of statutes which regulated foreign trade, so as to secure greater 
freedom of trade. These changes fitted in very well with Adam Smith’s 
theories as to the beneficent effects which might be expected to result 
from leaving traders free to conduct their businesses as they pleased; for 
those theories obviously led to the conclusion that the less the state inter- 
fered the better. According to Adam Smith the state “has only three 
duties to attend to . . . . first, the duty of protecting the society from the 
violence and invasion of other independent societies; secondly . . . . the 
duty of establishing an exact administration of justice; and, thirdly, the 
duty of enacting and maintaining certain public works and certain public 
institutions which it can never be for the interest of any individual, or 
small number of individuals, to erect and maintain.’’** But thus to re- 
strict the sphere of state action, at a time of industrial and commercial 
transition, was very dangerous. To give manufacturers and traders the 
power to conduct their businesses exactly as they pleased at such a time, 
was really inconsistent with the opinions which he himself held as to the 
commercial morality of those persons—and yet that was the conclusion 
to which his theories led, and which, with a few modifications, he advo- 
cated. When, from Adam Smith’s theories, his successors constructed a 
science of political economy which was even more rigid and more scientific 
than that set forth in the Wealth of Nations, and when Parliament sur- 


% “The wealth of a neighbouring nation, though dangerous in war and politics, is certainly 
advantageous in trade.” 1 Smith, Wealth of Nations (Cannan’s ed. 1904), 458. 

97 1 ibid. 158. 

%* 6 Holdsworth, History of English Law (1924), 322. 

%° 1 Smith, Wealth of Nations (Cannan’s ed. 1904), 456-457. 

100 2 Lecky, History of England (1878), 100-105. 

101 2 Smith, Wealth of Nations (Cannan’s ed. 1904), 184-185. 
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rendered its judgment upon industrial and commercial problems to the 
professors of this new science, it augured ill for the future development of 
British industry and commerce. The first fruits of this surrender were 
the abandonment by Parliament of the attempt to adjust equitably the 
relations of capital and labour. Its later fruits were the inauguration of a 
system of one-sided free trade, which led to loss of that lead in industry 
and commerce, which Great Britain had secured in the days when the 
despised mercantilists had worked successfully to secure its predominance. 

The a priori theories of economics and legislation—theories which in 
England are associated with the names of Adam Smith and Bentham— 
had a vast influence upon the legislation of the nineteenth century. They 
did good service in clearing away much obsolete law which was quite out 
of harmony with modern conditions. They did good service in bringing 
to the front new points of view, and new proposals for legislation, which 
were more in harmony with these conditions. But it is always dangerous 
for a legislature, which must deal with the practical problems which 
changing conditions set to the state, to surrender completely to an a priori 
theory; and the more logical and more scientific the theory the more 
dangerous it is to surrender to it, for it is not by logic alone that these 
problems can be solved. Unregenerate human nature will generally find a 
way to turn to its own selfish uses the rigid rules which logic dictates. If 


the legislature had surrendered as completely to all the proposals of Ben- 
tham and all the theories of Austin as it surrendered to the economic pro- 
posals and theories of Adam Smith and his successors, the effects upon 
the English political and legal system would have been as disastrous as the 


effects of this surrender were upon the industrial and commercial policy 
of the English state.’ 


W. S. HoL_pswortH 
AL Souts COLLEGE, 


OxFoRD 


102 “The school of analytical jurisprudence, founded by Austin made English lawyers and 
statesmen realize the theory of sovereignty more distinctly than they had ever realized it be- 
fore. But . . . . they refused to become its slaves Austin’s Jurisprudence was published 
in 1832; and during the succeeding years of the nineteenth century its influence was great. 
But the leading principles of responsible government were developed in Canada between 1840 
and 1850, and were applied to the other great Dominions long before the end of the nineteenth 
century.” Holdsworth, Lessons from our Legal History, (1928) 131-2; similarly, the reforms 
in the land law made by the legislation of the nineteenth century, though influenced by Ben- 
tham, followed a course very different from that which Bentham would have deduced a priori 


from the principle of utility, see Holdsworth, Historical Introduction to the Land Law, (1927) 
chap. IV. 





FULL FAITH AND CREDIT OF ADJUDICATION 
OF JURISDICTIONAL FACTS 


Pavut E. Farrrer* 


E construction and application of the so called Full Faith and 

Credit Clause of the United States Constitution’ and its attend- 

ing acts of Congress’ have resulted in not a little confusion in the 
principles involved and the problem has been handled, seemingly, with a 
lack of understanding by judicial opinion. The attempt here is to clarify, in 
a measure at least, the thought upon the subject with respect to impeach- 
ment of judgments of sister states on the grounds of lack of jurisdiction 
over the person of the defendant? and particularly with reference to con- 
tradiction of an adjudication or recital of the existence of that jurisdiction. 
At first the cases were somewhat in confusion‘ regarding the effect of a 
foreign judgment’ but it is now recognized that the domestic forum, in a 


* Of the Illinois Bar. 
U.S. Const. Art. 4, § 1: 


“Full Faith and Credit shall be given in each state to the public Acts, Records, and judicial 
Proceedings of every other state. And the Congress may by general laws prescribe the Manner 
in which such Acts, Records, and Proceedings shall be proved, and the effect thereof.” 


This principle was not new in our history. For history of this Constitutional provision see pa- 
per by George P. Costigan Jr. in 4 Col. L. Rev. 470 (1904). 
21 Stat. 122 (1790), 28 U.S.C.A. § 687 (1928): 


“The said records and judicial proceedings, so authenticated shall have such faith and credit 
to them in every court within the United States as they have by law or usage in the courts of 
the state from which they are taken.” 


See also 2 Stat. 298 (1804), 28 U.S.C.A. § 688 (1928). 


3 There may be certain other valid reasons for not according full faith and credit to a judg- 
ment of a sister state with which this article is not concerned, such as when the judgment is for 
the enforcement of a penalty. See Wisconsin v. Pelican Ins. Co., 127 U.S. 265 (1883); Heston v. 
Chicago Nat. City Bank, 280 Fed. 525 (C.A.D.C. 1922). 


4 See Armstrong v. Carson’s Exr., 2 Dall. (U.S.) 302 (1794), holding that the only issue was 
the fact of the judgment and that was to be determined by irispection of the transcript; Green 
v. Sarmiento, 10 Fed. Cas. No. 5,760 (C.C.Pa. 1810); Bigger v. Hutchings, 2 Stew. (Ala.) 445 
(1830); Noble v. Gold, 1 Mass. 410 (1805); Bartlet v. Knight, 1 Mass. 401 (1805); Bissell v. 
Briggs, 9 Mass. 462 (1813); Gleason v. Dodd, 4 Metc. (Mass.) 333 (1842); Hitchcock v. Aicken, 
1 Cai. (N.Y.) 460 (1803); Hubbell v. Coudrey, 5 Johns. (N.Y.) 132 (1809); Taylor v. Bryden, 
8 Johns. (N.Y.) 173 (1811); Pawling v. Willson, 13 Johns. (N.Y.) 192 (1816); Hazard v. Not- 
tingham, Tapp. (Ohio) 146 (1817); Betts v. Death, Add. (Pa.) 265 (1795); Flourenoy v. Durke, 
4 S.C.L. 256 (1808); Glasgow v. Lowther’s Admx., Cooke (Tenn.) 464 (1813); Winchester v. 
Evans, Cooke (Tenn.) 420 (1813); Lawrence v. Roberts, 2 Overt. (Tenn.) 236 (1814). 


5 The use of the term “foreign judgment” throughout this discussion is used for the sake of 
convenience and unless otherwise specified the term refers to the judgment of a state of the 
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suit on a judgment rendered by a sister state, may inquire into the juris- 
diction of the sister state to render the judgment in question. If it is found 
that the latter did not have jurisdiction to render the judgment, the do- 
mestic forum is not compelled to recognize the judgment under the Full 
Faith and Credit Clause.® This is of course based upon the principle that 
a judgment rendered without jurisdiction is invalid and constitutes no 
judgment at all.? As a matter of fact, it should be noted, the domestic fo- 
rum is required by the Due Process Clause of the Constitution® not to rec- 
ognize a judgment rendered without such jurisdiction,’ since the enforce- 
ment of such a judgment amounts to the taking of property without due 
process of law. Thus the inquiry would seem to be merely what consti- 
tuted jurisdiction. Certainly, it is at least necessary to have clearly in 
mind the concepts of jurisdiction before any further discussion, though no 
attempt will be made here to cover the subject exhaustively. 
Jurisdiction has from its beginning been based upon the physical power 
of the court,"® and our concepts of the present are still based mainly upon 
this principle. Besides personal service, which began with physical custo- 


United States other than of the forum and does not include judgments of foreign countries. It 
should be noted, however, that the principles underlying the recognition of the latter type of 
judgments are the same as those involved in the former with the exception that recognition of 
judgments of foreign countries is not mandatory as is the recognition of the judgments of sister 
states. Thus if the court rendering the judgment lacked jurisdiction to do so, that judgment 
should not be recognized by the courts of this country regardless of whether the judgment is 
one of a sister state or one of a foreign country. See: Bischoff v. Wethered, 9 Wall. (U.S. ) 
812 (1869); French Mut. Gen. Soc. v. U.S. Fidelity etc. Co., 203 Fed. 558 (D.C. Md. 1913) 
(reversed in 212 Fed. 620 (C.C.A. 4th 1914)). But where the judgment is one of a foreign coun- 
try it is not necessarily true that it will be recognized even though the court had jurisdiction to 
render the judgment. See: Hilton v. Guyot, 159 U.S. 113 (1895). 


6 The holdings on this point are too numerous to set forth in detail. See 32 L.R.A. (N.S.) 
905, 909 (1911). 


7 The courts of the United States follow the principles set forth in Lord Blackburn’s opinion 
in Godard v. Gray, L.R. 6 Q.B. 139, 148 (1870) 


* . it seems to follow that anything which negatives the existence of that obligation 
(created by the foreign judgment) or excuses the defendant from performance of it must form 
a good defense to the action.” 


8 U.S. Const. Amendm. V. and Amendm. XIV § 1. 


9 Pennoyer v. Neff, 95 U.S. 714 (1877); Connecticut Mutual Life Ins. Co. v. Sprately, 172 
U.S. 602 (1899); Old Wayne Life Assn. v. McDonough, 204 U.S. 8 (1907); Wetmore v. Karrick, 
205 U.S. 141 (1907); Riverside etc. Cotton Mills v. Menefee, 237 U.S. 189 (1915), Bryant v. 
Shulte’s Exr., 147 Ky. 268, 144 S.W. 28 (1912); Central Pa. Conference Ed. Soc. v. La Rue, 
162 Mo. App. 93, 148 S.W. 152 (1912). 


1° “The foundation of jurisdiction is physical power” Holmes. See McDonald v. Mabee, 243 
U.S. go (1917). 
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dy,™ as a basis for jurisdiction to render a personal judgment” it is con- 
ceded that jurisdiction exists if the defendant consents to be sued." There 
was no need to send the sheriff after some one if he came voluntarily or 
consented to be bound by what took place in his absence. It is further ad- 
mitted generally" that the domicil of the defendant within the jurisdiction 
is a good basis for jurisdiction."* Presumably the sheriff could always 
reach one who was domiciled within the jurisdiction and if absent or in 
hiding there was all the more reason as a matter of convenience and neces- 
sity to allow a personal judgment based upon such jurisdiction. It has 
also been contended that jurisdiction might be based upon citizenship 
since a sovereign naturally has control over its subjects." Until recently”’ 
this has been the extent of the various grounds of jurisdiction, though now 
the doing of certain acts within the state is recognized as giving the court 
jurisdiction to render a personal judgment, at least if connected with such 
acts."® 


 y Holdsworth, History of English Law (1931), 210; Collins v. Page, Styles Reports 124 
(1649). For a parallel in Roman law see the first two paragraphs of the first of the Roman 
Tables (450 B.C.). The writs of attachment and distringas, capias, outlawry and the statute 
of 9 and 10 William II were all designed to secure custody of the defendant. Finally the statute 
of 12 George I, c. 29 was passed in 1725 out of which the modern method of taking judgment 
upon default arose. 


2 This discussion is limited to the question of giving full faith and credit to personal judg- 


ments. It is suggested, however, that the principles stated herein are applicable to other judg- 
ments upon the application of other jurisdictional factors. 

13 The most common case of jurisdiction by consent is when the defendant makes a general 
appearance in an action against him in which he has not been served with process. See: Hill 
v. Mendenhall, 21 Wall. (U.S.) 453 (1874); Interior Constr. etc. Co. v. Gibney, 160 U.S. 217 
(1895); Western Loan etc. Co. v. Butte etc. Minn. Co., 210 U.S. 368 (1908). As to non-residents 
see Shields v. Thomas, 18 How. (U.S.) 253 (1855). 

14 The contrary has been held in some cases. See: De La Montanya v. De La Montanya, 
112 Cal. 101, 44 Pac. 345 (1896), and Raher v. Raher, 150 Ia. 511, 129 N.W. 494 (1911). 

5 See: Schlawig v. De Peyster, 83 Ia. 323, 49 N.W. 843 (1891); Henderson v. Staniford, 105 
Mass. 504 (1870); Pinney v. Providence Loan & Inv. Co., 106 Wis. 396, 82 N.W. 308 (1900); 
Wharton, Conflict of Laws (3d ed.), § 649. 

%6 Smith v. Grady, 68 Wis. 215, 31 N.W. 477 (1887). However, since it is doubtful whether 
one is a citizen of a State of the United States, see Hammerstein v. Lyne, 200 Fed. 165 (D.C. 
Mo. 1912), the significance of this basis of jurisdiction in the present discussion is unimportant; 
Ouseley v. Lehigh Valley Trust & Safe Deposit Co., 84 Fed. 602 (C. C. Pa. 1897); Grubel v. 
Nassauer, 210 N.Y. 149, 103 N.E. 1113 (1913), noted in 27 Harv. L. Rev. 464 (1914). 

«7 It was not until the middle of the 19th century that it became generally recognized that a 
personal judgment could be recovered against a foreign corporation. See The Lafayette Insur- 
ance Co. v. French, 18 How. (U.S.) 404 (1855); Peckham v. North Parish in Haverhill, 16 
Pick. (Mass.) 274 (1834); McQueen v. Middletown Manufacturing Co., 16 Johns. (N.Y.) 5 
(1819). 

18 See: Henderson, The Position of Foreign Corporations in American Constitutional Law 
(1918), c. 5; Cahill, Jurisdiction over Foreign Corporations, 30 Harv. L. Rev. 676 (1917); 





ADJUDICATION OF JURISDICTIONAL FACTS 555 


It should be pointed out that there are two types of jurisdictional facts. 
One speaks of domicil, personal service, doing business etc. as being juris- 
dictional facts but behind each of these jurisdictional facts there are other 
facts the existence of which make as a matter of law for the existence of 
what is called the jurisdictional fact. Thus in domicil there are certain 
facts which must be true before it can be said that the defendant was 
domiciled within a given state. In personal service certain other facts are 
necessary and so on. 

In each case it is necessary for the court to determine four things. 
First, that facts A, B, and C are present; second, that such facts, as a 
matter of law, constitute the jurisdictional basis under consideration; 
third, that because of such jurisdictional basis the court may assume 
jurisdiction over the defendant; and fourth, that jurisdiction in such a 
manner or upon such a basis is authorized by the law of the state. These 
elements are hereinafter referred to as the jurisdictional facts, the jurisdic- 
tional basis, the jurisdictional conclusion, and the jurisdictional authori- 
zation. It may well be that the jurisdiction necessary to satisfy due 
process need not include the fourth element as will appear from the subse- 
quent discussion. But these fundamentals underlie any solution to the 
question as to when an adjudication or recital of jurisdiction may be 
controverted. 

Certain situations may be eliminated as not coming within the scope of 
the present discussion. The record of a judgment may or may not reflect 
the facts upon which the foreign court assumed jurisdiction to render the 
judgment. When there are facts recited in the record, and these facts 
alone are relied upon to support jurisdiction, and where it is apparent that 
they are not sufficient to support such jurisdiction, there is no particular 
problem involved since it is apparent from the record that the judgment 
is void and not entitled to full faith and credit."® Thus in the case of Old 


Scott, Jurisdiction over Non-Residents, 32 Harv. L. Rev. 871 (1919); Fead, Jurisdiction over 
Foreign Corporations, 24 Mich. L. Rev. 633 (1926); Farrier, Jurisdiction over Foreign Cor- 
porations, 17 Minn. L. Rev. 270 (1933). 

9 Settlemier v. Sullivan, 97 U.S. 444 (1878); Pembleton v. Ill. Commercial Men’s Assn., 
289 Ill. 99, 124 N.E. 355 (1919), noted in 29 Yale L. J. 567 (1920). 

The specific problem of contradiction of a finding of jurisdictional facts does not arise even 
where there is an attempt to show that jurisdictional facts other than those recited in the rec- 
ord existed. But the problem might seem to arise upon an attempt to show that a jurisdictional 
fact existed which is contrary to one recited. Thus the record may disclose that the defendant 
was not domiciled within the state and that the defendant was served with substituted serv- 
ice. If the record alone were relied upon it is apparent that the court did not have jurisdiction 
to render a personal judgment (see: Settlemier v. Sullivan, supra) and as a consequence the 
domestic forum should not recognize the judgment. However, suppose the plaintiff wishes to 
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Wayne Mutual Life Assn. v. Flynn” the plaintiff declared on a judgment 
reciting service upon a certain person not designated by statute nor con- 
nected with the defendant. It thus appearing that the attempt to secure 
jurisdiction was ineffective, a demurrer to the declaration was sustained. 
Similarly, in the case in which the record is silent as to the jurisdictional 
facts upon which the judgment is based, the problem under consideration 
does not arise. There being no jurisdictional facts appearing from the rec- 
ord there can be no contradiction of those facts and whether or not the 
court had jurisdiction to render the judgment can only be determined 
upon inquiry.” 

Where the record recites facts sufficient to give the court jurisdiction, 
however, or there has been a prior adjudication of those facts and the de- 
fendant seeks to contradict them in the domestic forum in a suit on the 
judgment the problem is squarely raised. 


THE EFFECT OF A RECITAL OR UNCONTESTED ADJUDICATION 


It is generally stated as in the case of Smithman v. Gray,” that when a 
suit upon a foreign judgment is brought, that judgment may be impeached 
for lack of jurisdiction in the foreign court irrespective of the recitals of 
jurisdiction contained in the record of judgment.?* The reasons assigned 


to this rule were stated in Thompson v. Whitman: 


show that while the record disclosed that the defendant was a non-resident, the latter was in 
fact domiciled within the state so that the foreign court was justified in assuming jurisdiction 
based upon substituted service. It is apparent that the admission of such evidence, while it may 
represent a contradiction of an adjudication or recital of jurisdictional facts, has no place in 
the present discussion since if it is so admitted the jurisdiction of the court rendering the judg- 
ment is upheld and there is no denial of full faith and credit. On the other hand if such evidence 
is not admitted there is no contradiction of the recital of jurisdictional fact. 
2° 31 Ind. App. 473, 68 N.E. 327 (1903). 


* It might be said that in every judgment there is an implied recital of jurisdiction since the 
court would not have rendered the judgment if it had not found that jurisdiction existed. See 
Chicago Life Insurance Company v. Cherry, 244 U.S. 25, 29 (1917), “‘A court that renders 
judgment against a defendant thereby tacitly asserts, if it does not do so expressly, that it has 
jurisdiction over that defendant.” 

*™ 203 Mich. 317, 168 N.W. 998 (1918). 

23 Similar statements are found in Banco De Sonora v. Morales, 23 Ariz. 248, 203 Pac. 328 
(1922); O’Rourke v. C. M. & St. P. R. R. Co., 55 Ia. 332, 7 N.W. 582 (1880); Sullivan v. Kenny, 
148 Ia. 361, 126 N.W. 349 (1910); Old Wayne Life Assn. v. Flynn, 31 Ind. App. 473, 68 N.E. 
327; Marshall v. R. M. Owen and Co., 171 Mich. 232, 137 N.W. 204 (1912); Moore v. Williams, 
111 Neb. 342, 196 N.W. 695 (1923); Hanna v. Stedman, 230 N.Y. 326, 130 N.E. 566 (1921); 
Rice v. Bennett, 29 S.D. 341, 137 N.W. 359 (1912); Wood v. Augustins, 70 Vt. 637, 41 Atl. 583 
(1898); Carpenter v. Ritchie, 2 Wash. St. 512, 28 Pac. 380 (1891). 

2418 Wall. (U.S.) 457 (1873). 
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“But if it is once conceded that the validity of a judgment may be attacked collater- 
ally by evidence showing that the court had not jurisdiction, it is not perceived how any 
allegation contained in the record itself, however strongly made, can affect the right so 
to question it. The very object of the evidence is to invalidate the paper as a record. If 
that can be successfully done no statements contained therein have any force. If any 
such statements could be used to prevent inquiry, a slight form of words might always 
be adopted so as effectually to nullify the right of such inquiry.’ 


However, prior to this decision the rule in some jurisdictions was to the 
contrary.” 


Most of these cases have been overruled by decisions in accord with 
Thompson v. Whitman. 

The record may recite that the defendant was personally served within 
the state, was domciled within the state, appeared without being served, 
consented to the judgment or that the defendant foreign corporation was 
doing business in the state, etc. For example, in the case of National Ex- 
change Bank v. Wiley”’ the plaintiff recovered a judgment in Ohio upon a 
note containing an authorization for any attorney to confess judgment in 
favor of the holder of the note. The judgment recited that an attorney 
acting by virtue of the warrant entered an appearance for the defendant 
and waived process. In a suit on this judgment in a Nebraska court the 
defendant contended that since the plaintiff bank had sold the note before 
the Ohio judgment was obtained, it was not the holder of the note and as 
a consequence the appearance recited was not in accordance with the de- 
fendant’s authorization and that therefore the Ohio judgment was void. 
Such was the finding by the Nebraska court. Upon the question as to 


*s 18 Wall. (U.S.) 457, 468 (1873). 


* For example the Illinois Court in the case of Zepp v. Hager, 70 Ill. 223 (1873), was of the 
opinion that: 


“The general doctrine no doubt is where it appears from the record, the court which pro- 
nounced the judgment had jurisdiction by service of process or personal appearance of the de- 
fendant it will under the Constitution and the Act of Congress be deemed conclusive of the 
rights of the parties and no evidence can be heard to impeach it.” 

Similarly in the case of Hall v. Williams, 6 Pick. (Mass.) 232 (1828), the court said: 


“The full faith and credit required to be given in each state to the judicial proceedings of 
other States, will prevent any evidence to contradict the facts which show jurisdiction if such 


appear on the record.” 

See also Semple v. Glenn, 91 Ala. 245 (1891); Bimeler v. Dawson, 4 Scam. (Tll.) 536 (1843); 
Citizens’ National Bank v. Consolidated Glass Co., 83 W.Va. 1, 97 S.E. 689 (1919); cf. Welch 
v. Sykes, 3 Gilm. (Ill.) 197 (1846), holding demurrer to plea that defendant was not a resident 
and made no personal appearance nor authorized any appearance should be overruled but that 


a demurrer to plea that defendant was not served with process and had no notice of the suit 
should be sustained. 


27 195 U.S. 257 (1904). See also: Grover and Baker Sewing Machine Co. v. Radcliffe, 137 
U.S. 287 (1890) and Forsyth v. Barnes, 228 Ill. 326, 81 N.E. 1028 (1907). 
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whether such a showing was proper the United States Supreme Court was 
of the opinion that: 


“Proof that the payee bank was not the owner of the note when it brought suit in Ohio 
tended to show that it was not in law the ‘holder’ of the instrument within what must 
be regarded as the true meaning of the warrant of attorney, and therefore, that court 
was without authority to enter judgment by confession in its favor against the obligor. 
In other words, the defendant could show collaterally that he was not legally before 
the court, if his appearance was entered and judgment confessed by one who had in 
fact, at the time, no authority to do either.’’* 


The court cites Thompson v. Whitman’? in support of its holding. 

It will be noted in this case that it was admitted or assumed by both 
parties that the Ohio court was authorized to render a judgment based 
upon the jurisdictional facts recited in the record; that consent does fur- 
nish a valid basis for jurisdiction and that an appearance based upon a 
warrant of attorney does constitute consent to jurisdiction. The only 
question involved was whether or not the attorney was authorized to 
enter the appearance. Thus the attack is directed at the jurisdictional 
facts rather than the basis, conclusion or authorization. 

The case of Pembleton v. INinois Commercial Men’s Assn.*° illustrates an 
attack upon the jurisdictional basis. In this case the acts of the defendant 
foreign corporation were admitted and it was further admitted that doing 
business is a valid jurisdictional basis, but the point contradicted was 
whether or not these acts of the defendant amounted to the doing of busi- 
ness within the state, i.e. the basis upon which jurisdiction was assumed. 

Contrasting these cases with Pennoyer v. Neff* it will be seen that in the 
latter case the attack is upon the jurisdictional conclusion rather than 
upon the jurisdictional facts or basis. 

The jurisdiction sought in each of these cases is not jurisdiction as de- 
termined by the law of any particular jurisdiction. It is not a question of 
the law of the foreign or the domestic forum, but jurisdiction as deter- 
mined by those principles fundamental in our system of law. That is, 
jurisdiction in the constitutional law sense of due process, since a judg- 
ment rendered without such jurisdiction is a violation of due process.* 


#8 195 U.S. 257, 268 (1904). 

29 18 Wall. (U.S.) 457 (1873). A rather unusual case illustrating the principle is that of Rice 
v. Bennett, 29 S.D. 341, 137 N.W. 359 (1912), where the defendant in an action on a foreign 
judgment was allowed to show that though an attorney employed by the defendant to look 
after his interests appeared and waived process such attorney was not specifically authorized by 
the defendant to waive process and consequently the foreign court was lacking in jurisdiction. 

3° 280 Ill. 99, 124 N.E. 355 (1919). 

# 95 U.S. 714 (1877). » See cases cited/in supra note 9. 
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The Supreme Court of the United States is consequently the final author- 
ity on such questions of jurisdiction. 

It would seem then that a court not only may inquire into a foreign 
judgment to see whether or not it is a valid judgment, i.e. rendered with- 
out jurisdiction, but that the court must do so. The inquiry is whether 
such jurisdiction as stated above exists. This would seem to be so despite 
any adjudication or recital with reference to the jurisdictional basis or the 
jurisdictional conclusion upon which that judgment is based. Even 
though it is apparent that the foreign court determined its own jurisdic- 
tion upon what it conceived to be those general principles of our law re- 
lating to jurisdiction, the domestic court should not be bound thereby 
since the determination of jurisdiction must be in accord with such princi- 
ples as have been promulgated by the Supreme Court of the United 
States. If the domestic forum decides that it must give full faith and 
credit to the foreign court’s judgment based upon the latter’s determina- 
tion of these jurisdictional questions, when, as a matter of fact, according 
to the principles as laid down by the Supreme Court of the United States 
that jurisdiction does not exist, then could not its decision recognizing the 
foreign judgment be attacked on the grounds of denial of due process? 

If it is assumed that the domestic court cannot determine for itself the 
jurisdictional questions, the domestic court would seem to be caught in a 
dilemma. If it accepts the foreign court’s determination it may be re- 
versed on the grounds of denial of due process. If it refuses to accept that 
determination it may be reversed on the grounds of denial of full faith and 
credit. It would seem that upon such a theory no matter what the domes- 
tic court did it would be wrong. But if the domestic forum is always 
required to determine these jurisdictional questions by its own concept of 
the application of those principles, and its application of those principles 
is wrong, then if the domestic forum determines erroneously that the for- 
eign court did not have jurisdiction as a matter of law, it is not the lack of 
the power of the court to inquire into the facts which is the error but the 
incorrect interpretation of those facts. This results in a denial of full faith 
and credit. The question in the last analysis depends upon the interpreta- 
tion of those facts by the Supreme Court of the United States. Thus if the 
domestic court erroneously decides that jurisdiction did not exist there is 
a denial of full faith and credit. If the court erroneously decides that 
jurisdiction did exist then there is a denial of due process. In any event 
the court must inquire into the jurisdiction. The mere fact that the for- 
eign judgment recites the jurisdictional facts, basis or conclusion, or con- 
tains an adjudication with respect thereto can have no bearing upon the 
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right, power or duty of the domestic court to determine for itself those 
same questions. In such cases the denial of full faith and credit is not in 
the refusal of the domestic court to accept the foreign judgment without 
questioning its jurisdiction but in the erroneous decision that the foreign 
court did not have jurisdiction. 

From this discussion it is apparent that the theory of Thompson »v. 
W hitman*} encounters no difficulty so far as the jurisdictional facts, the 
jurisdictional basis and the jurisdictional conclusion are concerned. 

The remaining question is the effect of the jurisdictional authorization. 
It naturally happens that different jurisdictions make different provisions 
relative to the rendition of judgments by their courts. These provisions 
are, of course, subject to certain minimum requirements necessary to due 
process but many impose additional requirements. For example some 
states require actual personal service regardless of domicil, while others 
consider merely prima facie evidence of personal service plus domicil as a 
sufficient basis for a personal judgment. In other words some states 
authorize a personal judgment based upon a sherifi’s false return by reason 
of the rule that the sheriff’s return cannot be impeached.** In the case of 
Miedrich v. Lauenstein*s it was held that such a rule was not a violation of 
the Due Process Clause of the Fourteenth Amendment. It would natu- 
rally seem to follow from this that a judgment based upon a sheriff’s false 


return was a judgment founded upon good jurisdiction and consequently 
must be given faith and credit. Such, however, is contrary to unequivocal 
holdings in numerous cases.* 

The consideration under the due process clause is directed specifically 
at those underlying principles of jurisdiction contained in what is here re- 
ferred to as the jurisdictional basis and the jurisdictional conclusion. Thus 
assuming facts A, B, and C to be true, are they sufficient to constitute the 


33 18 Wall. (U.S.) 457 (1873). 


34 No attempt is made here to determine which jurisdictions retain this rule, because of the 
great confusion existing among the cases and the irrelevancy of the problem to the present dis- 
cussion. It is sufficient for this criticism that such a rule still exists. See: McKnight v. Wilson, 
158 Ga. 153, 122 S.E. 702 (1924); Smolinsky v. Federal Reserve Life Ins. Co., 126 Kan. 506, 268 
Pac. 830 (1928); United Drug Co. v. Cordley & Hayes, 239 Mass. 334, 132 N.E. 56 (1921); 
Clabaugh v. Wayne Circuit Judge, 228 Mich. 207, 199 N.W. 710 (1924); Jongewaard v. 
Gesquire, 51 N.D. 173, 199 N.W. 585 (1924); McIntosh v. Holtgrave, 79 Okla. 53, 191 Pac. 739 
(1920); F. P. Miller Paper Co. v. Keystone Coal and Coke Co., 267 Pa. 180, 110 Atl. 79 (1920); 
Turks Head Tailoring Co. v. Anthony, 38 R.I. 7, 94 Atl. 857 (1915). 


35 232 U.S. 236 (1914). 
36 See: Continental Supply Co. v. Whan, 111 Kan. 687, 208 Pac. 563 (1922); Smolinsky v. 


Federal Reserve Life Ins. Co., 126 Kan. 506, 268 Pac. 830 (1928); Price v. Schaeffer, 161 Pa. 
St. 530, 29 Atl. 279 (1894); Sutherland v. Peoples Bank, 111 Va. 515, 69 S.E. 341 (1910). 
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basis upon which the court assumed jurisdiction and further, does that 
basis justify the assumption of jurisdiction? The other element of due 
process is the sufficiency of the notice.*’ In the Mildrich case it should be 
noted that the parties were both residents of Indiana. The court says: 

‘Without the necessity of deciding more in the present case, it is enough to say that 
the decision of the Supreme Court of Indiana, made under the circumstances detailed did 
not in our opinion deprive the plaintiff in error of due process of law within the meaning 
of the 14th Amendment.’’3* (italics supplied.) 

This fact is of particular significance for it furnished a jurisdictional 
basis necessary to due process. It is not apparent in the Miedrich case 
whether the opinion was directed at the jurisdictional or the notice ele- 
ment of due process but it is not difficult to agree with the court that 
“under the circumstances,” including the residence of both parties in In- 
diana, the due process clause was not violated. Domicil is one of the rec- 
ognized grounds for jurisdiction.*® 

Since jurisdiction in the sense of due process exists, that is, since the 
facts of jurisdiction, the jurisdictional basis and conclusion are correct, 
the only remaining question is that of the jurisdictional authorization. In 
the Miedrich case there can be no doubt as to the authorization since it 
was approved by the Supreme Court of Indiana. 

It has previously been contended that when such a judgment rendered 
upon a false return, is sued upon in another state the inquiry is shifted to 
“under what circumstances, if any do the laws in force in the various 
states make possible the rendering of a valid personal judgment without 
personal service.’’*° It was suggested that if the state where the judgment 
was rendered allows impeachment of the return, then the court where the 
judgment is presented may allow impeachment, but if the former does not 
then the latter must do the same. 

It is suggested that the first inquiry is whether or not a valid basis for 
jurisdiction exists. If the defendants were not domiciled within the state 
and no other jurisdictional basis existed it would make no difference 
whether the laws of the state rendering the judgment allowed an impeach- 
ment of the return or not for in such case the jurisdictional conclusion or 
the jurisdictional basis would be in error and the judgment lacking in those 

37 McDonald v. Mabee, 243 U.S. 90 (1917); Skala v. Brockman, 109 Neb. 259, 190 N.W. 


860 (1922); Burdick, Service as a Requirement of Due Process in Actions in Personam, 20 
Mich. L. Rev. 422 (1922). 


38 232 U.S. 236, 247 (1914). 
39 See cases cited in supra note 15. 


4° See, The Conclusiveness of State Judgments under the Full Faith and Credit Clause, 28 
Yale L. J. 579 (1919). 
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essentials inherent in due process. Therefore the first question is as to the 
jurisdictional facts, the jurisdictional conclusion and the validity of the 
jurisdictional basis. Then, if it is determined that these are present and 
correct the inquiry is whether or not the laws of the state recognize such 
a basis. If impeachment of the return is allowed then such a basis for ju- 
risdiction is not recognized under such circumstances, even though it might 
have been. If impeachment is not allowed according to the law of the 
state, then the assumption of jurisdiction under such circumstances is 
authorized. 

Assuming that a jurisdictional basis exists other than actual personal 
service, such as domicil of the parties, the only question is what effect does 
the state where the judgment was rendered give to the judgment even as- 
suming the return to be false. If that state refuses to recognize such a 
judgment, i.e. considers the judgment as void if based on a false return, 
then the domestic forum need not take cognizance of the judgment, still 
assuming that the return is false. But if that state recognizes such a judg- 
ment as valid, i.e. refuses to allow impeachment of the return, then the 
domestic forum must under the Full Faith and Credit Clause do the same. 
Such records are not void and so must “have such faith and credit given to 
them in every court within the United States as they have by law or usage 
in the courts of the state from which they are taken.” 


On the other hand, if the only jurisdictional basis present is the personal 
service recited in the record, that is, if the judgment would be void as 
wanting in due process if the recited personal service were false, then the 
law of the state rendering the judgment with respect to impeachment of 
the return is immaterial. As was stated in the case of Cooper v. Newell :* 


“As any provisions by statute for the rendition of judgment against a person not a 
citizen or resident of a state, and not served with process or voluntarily appearing to an 
action against him therein, would not be according to the course of the common law, it 
must follow that he would be entitled to show that he was not such citizen or resident, 
and had not been served or appeared by himself or attorney.” 


# As previously pointed out no attempt is made here to determine the law of the various 
states on this point, but the only indication which has come to the author’s attention which in- 
dicates that perhaps the sheriff’s return is not conclusive on collateral attack is the case of 
Unangst v. Southwick, 80 Neb. 112, 113 N.W. 989 (1907), 80 Neb. 119, 116 N.W. 864 (1908): 
See also: McIntosh v. Holtgrave, 79 Okla. 63, 191 Pac. 739 (1920). As to whether in a suit ona 
foreign judgment the attack is direct or collateral see Kingsborough v. Tousley, 56 Ohio St. 
450, 47 N.E. 541 (1897). 


# 1 Stat. 122 (1790), 28 U.S.C.A. § 687 (1928). 
4173 U.S. sss (1899). 
“173 U.S. 555, 569 (1899). 
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Thus, the criticism previously referred to*’ is in a large measure justi- 
fied. Particularly the following statement and holding in the case of 
Chicago Title and Trust Company v. Smith* is subject to criticism: 

‘When a judgment sued on here is not a domestic judgment and is one rendered in 
another state or jurisdiction the defendant may plead and prove that he was not duly 


served with process and did not authorize an appearance in the action in which judg- 
ment was entered.’’47 


The objection is not especially along the lines suggested in the note re- 
ferred to** but because the statement does not consider that there might 
be, and in this case appeared to be, since both parties were residents of 
Illinois, any valid grounds for assuming jurisdiction other than personal 
service or appearance. Thus the statement would be correct if there were 
no other grounds for assuming jurisdiction present in the case. In the case 
of Wood v. Augustins*® the court more nearly covered the subject when it 
stated: 

“We think the judgment in question could be collaterally attacked by evidence 
showing the court had no jurisdiction and the court should have received the evidence 
offered by the defendant for the purpose of showing that process was not served on 
him, that he was not an inhabitant of the state of Maine, that the person upon whom 


the officer certified he served the process was another person, that he made no appear- 
ance, etc. etc.’’s° 


Here was evidently an attempt to include every possible basis of juris- 


diction and if it were shown that none existed the judgment would be 
void, but in the Smith case, even though it were conceded that the de- 
fendant “was not duly served with process and did not authorize an ap- 
pearance” jurisdiction might still exist since both parties were residents 
of Illinois. 


4s In the note previously cited, 28 Yale L. J. 579 (1919), it is said by way of reasons why a 
court may lack power to render a judgment 


. because although these facts do exist (jurisdiction over this class of defendants) 
thens has been no compliance with the rules of law in force in the particular State in question, 
which govern the acquisition by the Court of ‘jurisdiction’ to alter the defendant's legal rela- 
tions.” It is here contended that if jurisdiction is assumed upon such a basis as will keep the 
judgment from being void as wanting in due process, this question becomes merel one of the 
“effect of the judgment according to the law or usage of the state where rende 


It is perhaps significant that the author of the note referred to adds in a footnote that there may 
be some distinction between a resident and a non-resident temporarily within the state who 
was not a citizen of the state. 


#185 Mass. 363, 70 N.E. 426 (1904). 
47185 Mass. 363, 366, 70 N.E. 426 (1904). 
# 28 Yale L. J. 567 (1920). 

70 Vt. 637, 41 Atl. 583 (1898). 

5° 70 Vt. 637, 641-642, 41 Atl. 583 (1898). 
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In other words if there are enough elements in a given situation to give 
the court jurisdiction without personal service there is a good due process 
jurisdiction and the only question remaining is the effect of the judgment 
in the state where rendered. If the judgment is not recognized there, be- 
cause of the falsity of the return or for any other reason, the forum need 
not recognize the judgment under the Full Faith and Credit Clause even 
though the enforcement of that judgment would not be a denial of due 
process. But, if the service is, from the point of view of due process, neces- 
sary because of the absence of other sufficient jurisdictional elements then 
irrespective of the jurisdictional authorization, or what the state law may 
be, the falsity of the return may be shown. 


THE EFFECT OF A CONTESTED ADJUDICATION—PRIOR TO 
THE JUDGMENT 


The concept of the jurisdictional authorization here suggested is more 
fully illustrated in the case where the record discloses not merely a recital 
of jurisdiction but indicates that there has been an adjudication of that 
jurisdiction after a contested hearing at which both parties appeared and 
were heard upon the jurisdictional question. The case of Chicago Life In- 
surance Co. v. Cherry* is particularly in point and has been subject to a 
great deal of misinterpretation. 

In this case the plaintiff sued the defendant in Tennessee. In the Ten- 
nessee court the defendant raised the question of jurisdiction over the per- 
son and the matter was there litigated and found in favor of that jurisdic- 
tion and judgment was rendered against the defendant who made no fur- 
ther plea to the merits of the case. Thereupon the defendant carried the 
case to the Supreme Court of Tennessee and the ruling in favor of juris- 
diction was affirmed by that court.” The plaintiff then brought suit upon 
the judgment in the Illinois court and the defendant again raised the 
question of the jurisdiction of the Tennessee court, contending the judg- 


St 244 U.S. 25 (1917). Most of the material subsequently presented herein has been admi- 
rably considered from a realistic point of view by Medina, Conclusiveness of Rulings on Juris- 
diction, 31 Col. L. Rev. 238 (1931). In this article the author reached the conclusion, based up- 
on the reasonableness, convenience and justice of the holdings, that “‘a defendant who appears 
specially to contest jurisdiction in personam under circumstances which constitute due process 
has so participated in the adjudication thus made as to give it the character and substance of a 
judgment entitled to full faith and credit.” The present discussion is not to be considered anti- 
thetical to this conclusion but is merely an attempt to apply the existing legal theories of juris- 
diction and to point out that no extension of our present jurisdictional concepts is necessary to 
the solution of the problems involved. 


s# The Tennessee decision does not seem to have been reported. The statement of facts is 
taken from the United States Supreme Court decision cited, supra, note 44. 
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ment was void because of the lack of such jurisdiction. The Illinois court 
refused to go into the matter and held that the Tennessee judgment was 
entitled to full faith and credit under the Constitution. The case was ap- 
pealed to the Illinois Appellate Court and was affirmed on the grounds 
that the matter of jurisdiction, having been decided by the Tennessee 
court, was res adjudicata* and that the Tennessee court’s determination of 
jurisdiction must be given full faith and credit. The defendant then 
brought the case to the United States Supreme Court on the grounds that 
since the judgment was void, the action of the Illinois court amounted to 
a denial of due process under the Fourteenth Amendment. 

The United States Supreme Court affirmed the decision of the Illinois 
court, not on the grounds of res adjudicata but on the grounds that: 

“Tf a statute should provide that filing a plea in abatement, or taking the question 
to a higher court should have that effect, it could not be said to deny due process of law. 
The defendant would be free to rely upon his defense by letting judgment go by de- 

Whenever a wrong judgment is entered against a defendant his property 
is taken when it should not have been, but whatever the ground may be, if the mistake 
is not so gross as to be impossible in a rational administration of justice, it is no more 
than the imperfection of man, not a denial of constitutional rights.’’s4 


And after stating that the same could be true without a statute by such 
a construction by the courts of the state, the court is of the opinion that: 


“Tt can be no otherwise when a court so decides as to proceedings in another State. 
It may be mistaken upon what to it is matter of fact, the law of the other State. But a 
mere mistake of that kind is not a denial of due process of law.’’ss 


It will be noted that the court found jurisdiction existed, not because 
the Tennessee court had so adjudicated but because the defendant had 
appeared and defended even though that defense went only to the ques- 
tion of jurisdiction. This is in accord with the previous holdings of the 
court, particularly in connection with the cases of York v. Texas® and 
Western Life Indemnity Co. v. Rupp.” 


53 190 Ill. App. 70 (1914). S88 244 U.S. 25, 30 (1917). 

54 244 U.S. 25, 30 (1917). % 137 U.S. 15 (1890). 

57 235 U.S. 261 (1914). In this case the court states: 

“The Fourteenth Amendment declares that no State shall ‘deprive any person of life, liber- 
ty, or property, without due process of law.’ This prohibition regard not to matters of 
form, but to substance of right. Since its adoption, whatever was the rule before, a non-resident 
party against whom a personal action is instituted in a state court without service of process 
upon him may, if he please, ignore the proceeding as wholly ineffective, and set up its invalidity 
if and when an attempt is made to take his property thereunder, or when he is sued upon it in 
the same or another jurisdiction But if he desires to raise the question of the validity of 
the proceeding in the court in which it is instituted, so as to avoid even the semblance of a 
judgment against him, it is within the power of the State to declare that he shall do this subject 
to the risk of being obliged to submit to the jurisdiction of the court to hear and determine the 
merits, if the objection raised to its jurisdiction over his person shall be overruled.” 
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In such a situation the fact of appearing and contesting the jurisdiction 
is the jurisdictional fact; that such acts amount to a consent to jurisdiction 
is the conclusion and, of course, consent is a proper legal theory upon 
which jurisdiction may be based. 

Consequently a state may prescribe that a voluntary special appear- 
ance in one of its courts, even for the bare purpose of litigating the juris- 
dictional question, shall be deemed a general appearance, without violat- 
ing the Due Process Clause of the Fourteenth Amendment. As pointed 
out by the Supreme Court, this may be done by a statute or merely by 
such a construction by the courts of the state. 

This constitutes the jurisdictional authorization. 

Thus assuming’® that such was the law of Tennessee, jurisdiction was 
properly assumed. Therefore the judgment could not be void and conse- 
quently not subject to the defense of lack of due process but must be given 
such faith and credit as it has by law or usage in Tennessee. But what if 
the law of Tennessee was not that a special appearance subjected the de- 
fendant to the jurisdiction of the court? Would this have made any differ- 
ence? The Cherry case answers this question by holding in effect that such 
a basis for jurisdiction exists in Tennessee as well as in every other state. 

If a judgment is rendered after a contested adjudication of jurisdiction, 
which, according to the law of the state where rendered, constitutes a 
valid judgment even though predicated, perhaps erroneously, upon an- 
other basis of jurisdiction, the enforcement of that judgment by another 
state is not a denial of due process. Thus suppose the case had not been 
passed upon by the Tennessee Supreme Court and the lower court had not 
been specifically authorized by the law of Tennessee to assume jurisdiction 
in such a case. Under such circumstances could it be said that the action 
of the Illinois court amounted to a denial of due process in enforcing the 
Tennessee judgment? Obviously the answer is in the negative. 

Due process jurisdiction and the authority to exercise that jurisdiction 
are entirely different matters. If the former existed, the action of the 

5* In addition to the Texas statute upheld in the case of York v. Texas, 137 U.S. 15 (1890), a 
Kentucky statute provides that s special appearance by a corporation for the purpose of quash- 
ing the service of summons operates as a general appearance and if the objection is sustained 
the appearance may stand for trial at the succeeding term of court. See Texas Laws (1889- 
1890) 135, and Maysville etc. R. Co. v. Ball, 108 Ky. 241, 56 S.W. 188 (1900). See also: Iowa 


Code (1897), § 3541; Blondel v. Ohlman, 132 Iowa 257, 109 N.W. 806 (1906); Miss. Code 
(1906), § 3946; Ill. Cent. R. Co. v. Swanson, 92 Miss. 485, 46 So. 83 (1908). 


8° This assumption is contrary to fact since Tennessee has not specifically authorized the 
assumption of jurisdiction based upon the defendant’s special appearance. See: Sherry v. Di- 
vine, 11 Heiske. (Tenn.) 722 (1872); Boon v. Rahl, 1 Heiske. (Tenn.) 12 (1870); Mark Twain 
Lumber Co. v. Lieberman, 106 Tenn. 153, 61 S.W. 70 (1900). 
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Tennessee court in assuming jurisdiction could not be void even though it 
might be in error as to its theory of jurisdiction or as to the authority to 
exercise that jurisdiction. Similarly the action of the Illinois court in en- 
forcing the judgment would not be a denial of due process even though the 
Illinois court might be in error as to the authorizations made by the law of 
Tennessee. 

Here is a judgment which is valid according to the law of the state 
where rendered. If the allegations of the defendant are to be taken as 
true, as they might well be since it is held that those allegations are imma- 
terial, no basis for jurisdiction exists except the fact that the defendant 
appeared and contested the jurisdictional question. This jurisdictional 
basis is not specifically authorized by the state rendering the judgment. 
Yet the enforcement of that judgment is not a denial of due process. Does 
it not follow then that such a basis for jurisdiction exists in the state even 
though a court is not specifically authorized by the law of that state to 
assume jurisdiction upon such a basis in the first instance? 

As pointed out by the United States Supreme Court® the question of 
full faith and credit is another question and if the Illinois court had de- 
cided that the law of Tennessee did not authorize the judgment and had 
refused to recognize it, then the Supreme Court would have been called 
upon to decide whether or not the Illinois court had violated that section 
of the Constitution. In such a case it could not be contended that the 
judgment was void and so not entitled to full faith and credit since an 
underlying basis of jurisdiction exists. Consequently the only question 
would be the effect of such a judgment according to the law or usage of 
Tennessee. 

There can be no question but that a judgment rendered after the de- 
fendant has appeared and contested the jurisdiction is valid. Under the 
facts of the Cherry case it would appear that since the judgment is con- 
sidered a valid and existing obligation according to Tennessee law™ it 
must under the full faith and credit clause be given the same effect in 
Illinois. This it is submitted, is the significance of the question of jurisdic- 
tional authorization. Thus there are two questions. First, is the judg- 
ment valid as judged by the standard of due process of law? And second, 
if so what is its effect in the state where rendered? Not the effect of a 
® Chicago Life Ins. Co. v. Cherry, 244 U.S. 25 (1917). At page 30 the court observes, “If 


the Tennessee judgment had been declared void in Illinois this court might have been called 
upon to decide whether it had been given due faith and credit.” 


® Tt would seem that this would follow from the fact that the judgment was upheld by the 
highest court of the State. Note here that the theory of the jurisdiction used by the Tennessee 
court is immaterial. 
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judgment based upon such a theory of jurisdiction but the actual effect of 
this particular judgment in the state where rendered. It might well be 
that if the law of Tennessee did not authorize such a judgment it would 
not enforce it. On the other hand it might consider, perhaps erroneously, 
this judgment valid on some other grounds, as was no doubt the case here 
since the judgment was upheld by the highest court of that state. Or the 
law of Tennessee might specifically authorize the judgment upon such a 
jurisdictional basis. Whatever the status of the particular judgment ac- 
cording to the law of the state where rendered, the courts of Illinois and 
every other state are bound by the Constitution and the act of Congress to 
give “said records and judicial proceedings, so authenticated . . . . such 
faith and credit . . . . as they have by law or usage in the courts of the 
state from which they are taken.” If the Illinois court decides incorrectly 
on this point and enforces the judgment no problem is raised since there is 
no denial of the judgment*® and there is no lack of due process since the 
fundamental basis for jurisdiction is there. On the other hand if the court 
decides incorrectly as to the law of Tennessee with respect to this judg- 
ment and refuses to enforce it, then that court is not conforming to that 
section of the Constitution and the act of Congress previously quoted." 

The case of Hall v. Wilder Manufacturing Company® presents practical- 
ly the same problem as the case of Chicago Life Insurance Co. v. Cherry. 
The language of the court, while seemingly quite rational might be quoted 
either in support of or antithetical to the concepts herein suggested. In 
this case Bogert and Hopper, Incorporated, sued the Wilder Manufactur- 


& + Stat. 122 (1790), 28 U.S.C.A. § 687 (1928). 


63 In all of the cases which have come to the attention of the author the question of full 
faith and credit has been raised by the party relying upon the judgment. The usual case fol- 
lows somewhat the following sequence: The plaintiff secures a judgment against the defendant 
in state A and sues the defendant in state B on that judgment. The court of state B refuses to 
recognize the judgment and the plaintiff attacks the decision on the ground that the court vio- 
lated Article 4 Section 1 of the Constitution. But suppose the court in state B recognized the 
judgment as valid. Could the defendant then urge that the Full Faith and Credit Clause was 
violated on the ground that according to the “law and usage” of state A the judgment, not 
being authorized, would not be enforceable in state A even though state A could so enforce the 
judgment without a violation of due process? 


64 See supra notes 1 and 2. 


*s 316 Mo. 812, 293 S.W. 760 (1927). See also the case of Semple v. Glenn, 91 Ala. 245, 
9 So. 265 (1891) where in a suit to recover an assessment ordered by the Virginia court in which 
court jurisdiction had been attacked and sustained, the court holds that full faith and credit 
must be given the Virginia decision. No reason is given, the court merely stating, “but the de- 
crees are not void and we are bound to accord to them the same faith and credit they have 
by law and usage in the courts of Virginia.”’ 


% 244 US. 25 (1917). 
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ing Company in a New York court. The defendant appeared to raise the 
question of jurisdiction of the court over its person and upon evidence 
submitted by the parties upon that question, the court found in favor of 
jurisdiction. As a result judgment was rendered in favor of the plaintiff 
and the defendant did not appeal from this adverse ruling. The present 
plaintiff, Hall, being the assignee of the judgment, brought suit on the 
judgment in the Missouri court and the defendant sought to avoid the 
judgment on the grounds that it was void since the New York court er- 
roneously held it to be doing business within the state of New York. It 
was admitted by the defendant that the doing of business within a state 
was a valid ground for the court to assume jurisdiction. Thus there was 
no objection to the jurisdictional conclusion of the court. Further, certain 
facts as found by the court to exist were admitted. These were the juris- 
dictional facts. In this case the attack was upon the New York court’s 
determination of what it conceived to be the jurisdictional basis. 

The court, however, seems to overlook another jurisdictional fact, basis 
and conclusion which was admitted by the parties: 

“Tt is conceded that a special appearance of the defendant did not constitute a gen- 


eral appearance to the action, nor confer jurisdiction over the person of the de- 
fendant.’’67 


It may be true that a judgment predicated upon such a basis was not 


authorized by the law of New York but it nevertheless does prevent the 
judgment from being void from the due process point of view. 
Later, however, the court argues: 


“Having procured the New York court to exercise its power upon the question of 
jurisdiction over the person of the defendant and to enter into an authorized inquiry 
as to such jurisdiction and directly determine that question before proceeding to judg- 
ment upon the merits, the defendant submitted itself to that court for the determina- 
tion of that question, taking the chance that an adverse ruling, unreversed and not 
appealed from, would preclude inquiry into the same question when sued upon the 
judgment in the court of another State. Upon that question and by that court the de- 
fendant was given the benefit of ‘due process’ by the submission of the question upon 
the evidence offered and a hearing thereon in due and orderly manner.’’® 


This would seem to indicate that the Missouri court was not concerned 
with the actions and adjudications of the New York court, but rather was 
determining jurisdiction for itself from the actions of the defendant and 
consequently deciding, not that fhe New York court’s jurisdiction was 
based upon the doing business by the defendant as determined by that 


67 316 Mo. 812, 820, 293 S.W. 379 (1927). 
8 316 Mo. 812, 827, 293 S.W. 379 (1927). 
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court but rather upon the fact that the defendant appeared and contested 
the jurisdictional question. 

Later in the opinion the court seems to go back to the concept that the 
New York court determined jurisdiction and so the Missouri court is 
bound thereby. The court specifically remarks that it believes the princi- 
pal of res adjudicata to be applicable. It is submitted that such a principle 
of res adjudicata has no place in the consideration of whether or not full 
faith and credit should be given to a judgment of a sister state. A foreign 
court’s determination of a jurisdictional question can no more make juris- 
dictional facts true when the determination is contested than when that 
determination is a mere recital. However, there is this distinction be- 
tween the two types of determination of jurisdictional facts: In the latter 
case, i.e. recital, jurisdiction is based upon certain recited facts as found by 
the foreign court while in the former case the jurisdiction is not dependent 
upon the facts as found by the foreign court, but rather it is apparent 
from the acts of the defendant in appearing and contesting the issue. 

The res adjudicata theory might be said to have been properly used in 
the case of Baldwin v. Traveling Men’s Assn. In this case a judgment was 
secured in the United States District Court of Missouri. The jurisdiction 
was attacked, but the issue was determined in favor of that jurisdiction. 
No further plea was made. Subsequently an action was brought upon this 
judgment in the United States District Court of Iowa. The Iowa District 
Court held that the matter of the jurisdiction of the District Court in 
Missouri was conclusive. Here the Supreme Court of the United States 
pointed out that the full faith and credit clause of the Constitution was not 
involved, since neither of the courts concerned was a state court.” In an- 
swer to the question of a violation of due process the court stated: 


6 283 U.S. 522 (1931). 


7 Baldwin v. Traveling Men’s Assn. supra note 69, 524. On the relation between the Federal 
Courts and the Full Faith and Credit Clause of the Constitution see: Embry v. Palmer, 107 
U.S. 3, 9 (1882) (judgment rendered in U.S. Dist. Ct. brought to a State Court in Conn.; held 
Full Faith and Credit Clause applied); Hancock National Bank v. Farnum, 176 U.S. 640 
(1900), (U.S. District Court of Kansas judgment in a State Court of R.I.); Pennoyer v. Neff 
95 U.S. 714, 732 (1877) (State Court judgment in a Federal Court); Cooper v. Newell, 173 
U.S. 555 (1899) (State Court judgment in a Federal Court). In Knights of Pythias v. Meyer, 
265 U.S. 30 (1924), it was said, “While the judicial proceedings of the Federal Courts are not 
within the terms of the Constitutional provision (Art IV. § 1), such proceedings, nevertheless, 
must be accorded the same full faith and credit by state courts as would be required in respect 
of the judicial proceedings of another State.” In Cooper v. Newell, 173 U.S. 555 (1899), the 
court is of the opinion: 

“The courts of the United States are bound to give to the judgment of the State Courts the 


same faith and credit that the courts of one State are bound to give to the judgments of the 
courts of her sister States.” 
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“But there is involved in that doctrine no right to litigate the same question twice. 
. . .. Public policy dictates that there be an end of litigation; that those who have con- 
tested an issue shall be bound by the result of the contest, and that matters once tried 
shall be considered forever settled as between the parties. We see no reason why this 
doctrine should not apply in every case where one voluntarily appears, presents his 
case and is fully heard, and why he should not, in the absence of fraud, be thereafter 
concluded by the judgment of the tribunal to which he submitted his cause.’’” 










The holding in this case is not inconsistent with the language previously 
quoted in the case of Chicago Life Insurance Co. v. Cherry” nor is it in con- 
flict with the present criticism of the use of the res adjudicata theory in the 
Wilder Manufacturing Company case. In the Baldwin case the judgment 
could not have been enforced if jurisdiction had not existed because of due 
process, but if jurisdiction did exist, whether or not the judgment should 
be recognized is merely a question of the law of the Federal Courts, since 
the full faith and credit clause of the Constitution has no application. 
Consequently, this case merely approves a rule of procedure similar to 
that which, as has been pointed out, obtains in other situations, namely 
that when one appears and contests the jurisdiction of the court before 
judgment on the merits there can be no objection on the grounds of lack 
of due process when an attempt is made to enforce that judgment if the 
court decided in favor of jurisdiction. Therefore, since jurisdiction did ex- 
ist the question is merely one of Federal law as to whether or not the judg- 
ment should be recognized. In this case the Supreme Court decided that 
under the res adjudicata doctrine the Federal law should be that the de- 
fendant should not be allowed to re-litigate the same questions. It is ap- 
parent that this reasoning is different from the res adjudicata theory used 
in Hall v. Wilder Manufacturing Company.” There the court seems to con- 
sider that the question of jurisdiction was res adjudicata since the Full 
Faith and Credit Clause required the domestic forum to accept the pre- 
vious determination of jurisdiction and therefore the court was bound un- 
der the Full Faith and Credit Clause to enforce the judgment. 

Such arguments as res adjudicata and attempts to determine the cor- 
rectness of the foreign court’s determination of the contested issue of juris- 
diction merely confuse the issue. Appearing and contesting the jurisdic- 
tion involves fundamentally a submission to jurisdiction and has a juris- 
dictional value as such. If this fact exists it is not of prime importance 
whether the foreign court rests its conclusion of jurisdiction upon that 
ground or upon some other. The jurisdiction is in fact there. The validity 











































™ 283 U.S. 522, 524, 525-526 (1931). 
7 244 U.S. 25 (1917). 
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of the judgment does not depend upon the jurisdictional authorization. 
The fact that the law of the foreign state does not authorize a judgment 
based solely upon an appearance to contest the jurisdiction is immaterial 
to the validity of a judgment when such a basis does in fact exist. 


THE EFFECT OF A CONTESTED ADJUDICATION SUBSEQUENT TO THE 
JUDGMENT 


The case of Simmons Co. v. Sloan™ presents a different aspect of the 
effect of an adjudication with respect to jurisdiction. In this case Sim- 
mons Co. sued Grange and Sloan as partners in a New York court. Grange 
only was served and judgment was rendered against him. Subsequently 
upon application of a firm of lawyers the judgment was opened and an 
answer filed for both Grange and Sloan and judgment was rendered 
against both. Later Sloan by special appearance sought to have the judg- 
ment set aside on grounds that at the commencement of the suit he was 
not a resident, had not been served, was not a partner and had not author- 
ized any attorney to represent him. The court refused to set aside the 
judgment and upon appeal to the Appellate Division the judgment was 
affirmed. The action now is in a New Jersey court upon the judgment. 
The New Jersey Court rendered a verdict against Sloan and an appeal was 
taken upon the grounds that the New York judgment, being rendered 
without jurisdiction was a nullity. This argument the appellate court re- 
jected and affirmed the judgment of the lower court, saying: 

“He had, therefore, litigated unsuccessfully these very questions in a court of com- 
petent jurisdiction, and we think the judgment of such court is conclusive and res ad- 
judicata of such question in the courts of this state. Such is the holding in the United 
States Supreme Court in Chicago Life Insurance Co. v. Cherry, by which, in matters of 
this character, dealing with judicial transactions between states resting upon mandates 
of the federal constitution, we are bound, and accordingly accept as the law of the 
land.’’’s 

It is submitted that the reasoning of the court in the Cherry case does 
not carry the implication given to it by the New Jersey court in the above 
case. Specifically the court in the Cherry case rather negatives the conclu- 
sion reached by the New Jersey court in the Sloan case. In the former the 
court states with reference to the holding of the Illinois Court that the 
matter was res adjudicata: 

“The ground upon which the present judgment was sustained by the Appellate 
Court was that as the issue of jurisdiction over the parties was raised and adjudicated 
after full hearing in the former case it could not be reopened in this suit. The matter 

4 104 N.J.L. 612, 142 Atl. 15 (1928). 

8 104 N.J.L. 612, 614-615 (1928). 
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was thought to stand differently from a tacit assumption or mere declaration in the 
record that the court had jurisdiction. A court that renders judgment against a de- 
fendant thereby tacitly asserts, if it does not do so expressly, that it had jurisdiction 
over that defendant. But it must be taken as established that a court cannot conclude 
all persons interested by its mere assertion of its own power, even where its power de- 
pends upon a fact and it finds the fact.’’* 


This language of the Supreme Court certainly cannot be used to sustain 
any holding that once a court decides upon a contested hearing that certain 
jurisdictional facts exist, the decision is res adjudicata upon the existence 
of those jurisdictional facts when that question is raised in the courts of 
another state. In fact it would seem to indicate the exact opposite. That 
is, a court cannot conclude jurisdictional facts so as to be binding upon all 
other courts by merely making an adjudication with reference to those 
particular jurisdictional facts, even if that adjudication is contested. 

The facts of the Cherry case also are entirely distinct from trying the 
case on the merits first and then later upholding the jurisdiction upon a 
contested hearing as was apparently done in the Sloan case. In the former 
case there exists a fundamental basis of jurisdiction. The court may cer- 
tainly say that if you come into our courts for the purpose of determining 
a jurisdictional question we shall consider that you have consented to our 
determination of the merits if it should so happen that we decide in favor 
of that jurisdiction. But it might be a different thing for a state to say 
to a defendant that if you subsequently attack the jurisdiction of our 
courts over your person we shall take it that you previously consented to 
our determination of the merits of the case if it should happen that we de- 
cide that you were previously subject to the jurisdiction of the court. It 
might seem that either the court had jurisdiction over the defendant to 
decide upon the merits of the case at the time the decision was made or it 
did not. It is perhaps difficult to see how a subsequent determination of 
that jurisdiction can affect its actual existence. Can a court render a valid 
judgment without jurisdiction and subsequently have that jurisdiction 
supplied by some act of the defendant? If so, then it is possible that the 
defendant’s subsequent special appearance but not the court’s determina- 
tion of jurisdiction might supply that jurisdiction necessary to keep the 
judgment from being void. It is not necessary at this point to decide this 
question. 

In the case of Howard v. Smith” the New York court upon practically 
identical facts as in the Sloan case reached a contrary decision. This ac- 


% 244 U.S. 25, 29 (1917). 
77 3 Jones & S. (N.Y.) 131 (1872). 
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tion was a suit in the New York court upon a California judgment. There 
had been no special appearance in the California court before the judg- 
ment was rendered but after the judgment had been entered the defendant 
appeared specially and sought to be relieved of the judgment upon the 
grounds that the court had no jurisdiction over him and that the person 
who previously had appeared for him was unauthorized. This application 
was denied. In the suit upon the California judgment the New York court 
held that the defendant should be allowed to show that the California 
court did not have jurisdiction in spite of its adjudication. The grounds 
for this holding was that it would be oppressive and unjust to hold that, 
although the appearance was unauthorized the defendant was bound by 
the judgment until he could get it opened in the court where it was ren- 
dered and that if it were a nullity it was sufficient for him to show it to be 
so when it was attempted to be enforced. The court was of the opinion 
that the denial of the motion to set aside the judgment did not make the 
question res adjudicata. 

As previously pointed out, when it is admitted that the defendant ap- 
peared and contested the point of jurisdiction before the judgment was 
rendered this question of res adjudicaia is entirely irrelevant since certain 
primary jurisdictional facts are admitted to exist, which, as decided by the 
United States Supreme Court, do as a matter of law constitute a valid 
jurisdictional basis.”* That is, even a special appearance may as a matter 
of law act as a consent to the jurisdiction of the court’s subsequent de- 
termination of the case upon its merits. Consent may form a perfectly 
valid ground for so assuming jurisdiction. When that appearance comes 
subsequent to the rendition of the judgment, however, the same jurisdic- 
tional facts do not exist, though it may be that the jurisdictional basis and 
jurisdictional conclusions are the same. Nevertheless unless this theory of 
res adjudicata can furnish other jurisdictional facts and conclusions it can- 
not be said that jurisdiction exists because of the adjudications of the for- 
éign court. 

It is at once apparent that the mere deciding of these questions by the 
foreign court can have no bearing upon its previous power to render a 
judgment on the merits any more than the deciding of these questions be- 
fore judgment can give the court jurisdiction. Jurisdiction exists in both 
cases, if at all, because of the action of the defendant in appearing and 
contesting the jurisdiction and not because the foreign court determined 
that jurisdiction did exist. 


7 York v. Texas, 137 U.S. 15 (1890); Kaufman v. Wooters, 138 U.S. 285 (1891); Western 
Life Indemnity Co. v. Rupp, 235 U.S. 261 (1914). 
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It must be remembered that certain facts are admitted to be true and 
these facts are not only those considered by the foreign court but any 
others that may appear from the record or be shown to exist. The only 
question is whether any or all of these facts do as a matter of law consti- 
tute a basis upon which as a matter of law the court might have assumed 
jurisdiction. If the foreign court erroneously determines those matters of 
law in favor of jurisdiction is there any principle of public policy involved 
which prevents another court from refusing to recognize or requires the 
recognition of the resulting judgment? The jurisdiction of the court can- 
not be based upon the principles applied by that court since they are 
erroneous. Since jurisdiction is not to be determined by the law of the 
foreign court but rather by the law of due process, the judgment cannot 
be sustained upon the ground that the foreign court determined jurisdic- 
tion. Therefore, if the mere raising of the jurisdictional point after the 
judgment does not amount to such consent as to render the court’s prior 
acts valid, the conclusion must be that the judgment is void and there is 
nothing in the principles of res adjudicata which favors the recognition of 
a void judgment. 

The present criticism is not directed at the decision in either the case 
of Simmons v. Sloan” or that of Howard v. Smith,®° but rather at the 
erroneous reasoning upon which both decisions are based. However, it 
may be noted that a general appearance after judgment, just as before 
judgment, corrects all defects in the court’s jurisdiction over the person.* 
And while it is generally held that a special appearance after judgment, 
just as before judgment, does not validate a judgment void for want of 
jurisdiction, the contrary has been held.** From this it would seem that 
according to the theory of Chicago Life Insurance Co. v. Cherry,** the deci- 
sion in the case of Simmons v. Sloan,* is correct since the principles in- 
volved appear to be the same whether the jurisdictional question is liti- 
gated before or after judgment. 


19 104 N.J.L. 612, 142 Atl. 15 (1928). 8 3 Jones & S. (N.Y.) 131 (1872). 


& See: Thompson v. Alford, 135 Cal. 52, 66 Pac. 983 (1901); Aherne v. WaKeeney Land 
etc. Co., 82 Kan. 435, 108 Pac. 842 (1910); Tootle-Weakley Millinery Co. v. Billingsley, 74 
Neb. 531, 105 N.W. 85 (1905); Tisdale v. Rider, 119 App. Div. 594, 104 N.Y.S. 77 (1907); 
Wickham v. South Shore Lumber Co., 89 Wis. 23, 61 N.W. 287 (1894). 


* See: Gray v. Hawes, 8 Cal. 562 (1857); Abrams v. Fine, 28 Misc. 533, 59 N.Y.S. 550 
(1899); Jacobs v. Atlas Constr. Co., 119 N.Y.S. 168 (1909). 


83 See: H. L. Griffin Co. v. Howell, 38 Utah 357, 113 Pac. 326 (1911), indicating that such an 
appearance makes the judgment binding unless appealed from after a decision refusing to va- 
cate the judgment. 


84 244 U.S. 25 (1917). §5 104 N.J.L. 612, 142 Atl. 15 (1928). 
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The whole question can be determined by a demurrer to the allegation 
that the foreign court’s determination of jurisdiction was in error. Ad- 
mitting that the determination was erroneous and jurisdiction could not 
be based upon the theory used by the foreign court the question still re- 
mains whether or not jurisdiction did exist, not because of, but in spite of 
that determination. If the defendant appeared and contested the jurisdic- 
tion then the resulting judgment is not void and the defendant’s conten- 
tion that the foreign court erroneously determined jurisdiction is imma- 
terial. 

Most of the cases seem to consider that there can be only one basis for 
jurisdiction and that the recital of that basis is the finding sought to be 
contradicted. Thus in the case of contradiction of the sheriff’s return the 
cases seem to go on the assumption that if the return is false there was no 
personal service and the judgment void. So also in the case of a fcreign 
corporation. If the corporation were not doing business in the state, it is 
thought that the judgment is void regardless of other considerations. It 
is suggested that this reasoning is fallacious since there may be, and in 
most of the cases here considered there are, other grounds upon which 
jurisdiction might rest. Any allegation that there was no personal service 
or that the defendant foreign corporation was not doing business in the 
state where the judgment was rendered would be irrelevant when it is ap- 
parent from the record that jurisdiction might properly rest on other 
grounds even though the foreign court erroneously thought it could as- 
sume jurisdiction upon the basis of the type of service or the extent of do- 
ing business or some other jurisdictional basis and apparently acted upon 
that basis rather than upon any other grounds which might also exist. 
But when the judgment is presented in another state the inquiry is not 
necessarily whether or not the foreign court was correct in its theory of 
jurisdiction but rather whether its assumption of jurisdiction can be sus- 
tained upon any grounds. 

In the case of recital or adjudication concerning the jurisdictional facts, 
the burden is naturally upon the one denying those facts and here the 
question arises as to how far must he go in negativing jurisdiction. The 
answer is that the jurisdictional facts necessary to jurisdiction must be 
overcome. Further than that it would seem not necessary for him to go. 

The important point here emphasized is that all facts contained in the 
record upon which jurisdiction could be based must be contradicted and 

% On the general question of presumptions in this connection see: Galpin v. Page, 18 Wall. 


(U.S.) 350 (1873). Settlemier v. Sullivan, 97 U.S. 444 (1878); Green v. Equitable Mut. Life 


and Endowment Assn., 105 Ia. 628, 75 N.W. 635 (1898); Marshall v. R. M. Owen & Co., 171 
Mich. 232, 137 N.W. 204 (1912). 
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not merely those which the foreign court considered to be pertinent to the 
theory of jurisdiction considered by that court. Thus if it appears from 
the record that the defendant by any act or circumstance was subject to 
the exercise of jurisdiction by the foreign court and that jurisdiction was 
exercised, the judgment is not void regardless of what theory was used by 
the foreign court but is entitled to have “such faith and credit given to it 
in every court within the United States as it has by law or usage in the 
courts of the state from which it is taken,”*’ unless every such recital of 
such acts or circumstances upon which jurisdiction might be based is re- 
futed. 

If in a given case there are enough elements to give the foreign court 
jurisdiction irrespective of the particular basis considered by that court 
and the authorization of the state law, there is good due process jurisdic- 
tion and the judgment is entitled to be given the same effect in the domes- 
tic forum as it has in the foreign state. 

On the other hand if the only possible basis for jurisdiction is that con- 
sidered or recited by the foreign court then the correctness of that decision 
or recital not only may but must be inquired into. Again the question of 
whether or not the foreign court was authorized by the state law to render 
such a judgment is immaterial except insofar as it relates to the effect of 
that judgment in the jurisdiction where rendered. 

From this it will readily be seen that the solution of the problems pre- 
sented involves the proper application of existing principles of jurisdiction 
rather than any extension of those principles or any addition thereto. 


87 x Stat. 122 (1790), 28 U.S.C.A. § 687 (1928). 





STANDARDS AND GRADES OF QUALITY FOR 
FOODS AND DRUGS 


GILBERT SusSMAN* AND SAUL RicHAarp GAMERTt 


I 


AT the consumer’ has no practical way of knowing or discover- 
ing at present the quality of any food or drug he buys, much less 
whether any particular brand of a product he purchases is good, 

bad or indifferent as compared to any other particular brand which he 
might have chosen, is well recognized. Thus he may be selecting, at a 
single price, from among a number of brands which may range in quality 
from the most excellent to those which are distinctly inferior? At the 
same time, two brands of substantially the same quality may be offered 
to him at prices which vary 100 per cent or more from the lower to the 
higher.* It has been indisputably established that the price at which a 
particular article may sell is not a satisfactory, if any, index to the quality 
of the product.‘ Nor does the use of brand or trade names supply an ade- 
quate guide.’ With the number of brands of a particular product running 


* Assistant Attorney, National Recovery Administration; formerly Senior Attorney, Office 


of the General Counsel, Agricultural Adjustment Administration. Member of the Connecticut 
Bar. 


t Assistant Code Attorney, National Recovery Administration; formerly Attorney, Office of 


the General Counsel, Agricultural Adjustment Administration. Member of the New York and 
Connecticut Bars. 


* The term “consumer” is used in this article to refer to the ultimate consumer, that is, a 
person who buys for his own or family use or consumption. It does not refer to one who pur- 
chases for resale or for processing and resale. For a statutory definition of the term “consumer” 
in the sense used herein, see N.Y. Cahill’s Consol. Laws (1930), tit. 1, § 160 (a). 


2 See chart by W. C. Lynn, New Jersey Department of Agriculture, reproduced by permis- 
sion in Quality Standards for Canned Goods, 2, Consumers’ Div., National Emergency Council 
(Oct. 1934); Coles, Standardization of Consumers’ Goods (1932), 15, 27. 


3 Supra note 2. 


4 Supra note 2; Brady, Standards and the Consumer, Consumers’ Advisory Board, National 
Recovery Administration (Mar. 7, 1934) (mimeographed); Coles, Standardization of Con- 
sumers’ Goods (1932), 23-28; Hearings before Subcommittee of Committee on Commerce on 
S. 1944, 73d Cong., 2d Sess. (1933), 346; Riley, To Grade or Not to Grade, 23 Advertising and 
Selling (Oct. 11, 1934); Chase and Schlink, Your Money’s Worth (1927), 76. 


5 Coles, Standardization of Consumers’ Goods (1932), 30-44; Wilcox, Brand Names, Qual- 
ity and Price, 173 Annals of the Amer. Acad. of Pol. and Soc. Sci. 80 (1934). 
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into the hundreds, and in some instances into the thousands,® the con- 
sumer, obviously, is at a loss if he attempts to make a selection on this 
basis. Moreover, the consumer has no assurance that the particular unit 
which he purchases at one time will be identical with, or equal in quality 
to, the unit which he buys at another time. This is especially true where 
the seller is not a manufacturer but is a wholesaler or jobber who distrib- 
utes under his own distinctive trade name the products of several pro- 
ducers. 


The fight for adequate protection of the consumer in this respect is of 
long standing.’ Recently public interest in questions of food and drugs 
has been given impetus by the proposals for a new food and drugs act* and 
by some of the emergency legislation. Earlier efforts to protect the con- 
sumer were largely concerned with public health and the need of protec- 
tion against harmful, poisonous and deleterious foods and drugs. The 
National Industrial Recovery Act® and the Agricultural Adjustment 
Act, both of which were expected, among other things, to effectuate a 
rise in the general price level, have, however, served to emphasize the co- 
existing and coordinate need of insuring to the consumer a return in value 


6 O’Brien, Standards for Consumers’ Goods, 8, Bureau of Home Economics, U.S. Dept. of 
Agriculture (Sept. 25, 1934) (mimeographed); Standards of Quality, 3, Bull. No. 3, Consumers’ 
Div., National Emergency Council (June 1934); Riley, To Grade or Not to Grade, 23 Adver- 
tising and Selling (Oct. 11, 1934). 

7 Some consumers’ organizations have been formed for the purpose of spreading consumer 
education with respect to quality and value in the purchase of consumers’ goods. Consumers’ 
Research, Inc., the Association of Home Economics, and the National Consumers’ League are 
some of them. See Corbett, The Activities of Consumers’ Organizations, 1 Law and Contem- 
porary Problems 61 (1933). The American Medical Association has a Foods Committee which 
tests and recommends certain foods, and also a Bureau of Investigation concerned with the in- 
vestigation of drugs. For a description of the Association’s work, see Fishbein, The American 
Medical Association’s Work for Consumer Protection, 1 Law and Contemporary Problems 50 
(1933). 

As to food and drugs legislation generally, see Regier, The Struggle for Federal Food and 
Drugs Legislation, 1 Law and Contemporary Problems 3 (1933). 

It has been said of the Food and Drugs Act that it was designed to secure to the consumer 
this protection. U.S. v. Antikamnia Chemical Co., 231 U.S. 654 (1913); Hall-Baker Grain Co. 
v. U.S., 198 Fed. 614, 616 (C. C. A. 8th 1912). 


§ The proposals for a new food and drugs act which are referred to are the three Copeland 
bills, S. 1944, 73d Cong., rst Sess.; S. 2800, 73d Cong., 2d Sess.; and S. 5, 74th Cong., rst Sess. 
In addition to these bills a number of others have been introduced including the Boland bill, 
H. R. 8316, 73d Cong., 2d Sess.; the Jenckes bill, H. R. 7964, 73d Cong., 2d Sess.; the McCar- 
ran bill, S. 2858, 73d Cong., 2d Sess.; the Stephens bill S.2355, 73d Cong., 2d Sess.; the Black 
bill, H. R. 6376, 73d Cong., 2d Sess.; the Mead bill, H. R. 3972, 74th Cong., rst Sess.; the 
McCarran bill, S. 580, 74th Cong., rst Sess. 

9 48 Stat. 195 (1933), 15 U.S.C.A. § 701 (1934). 
10 48 Stat. 31 (1933), 7 U.S.C.A. § 601 (1934). 





580 THE UNIVERSITY OF CHICAGO LAW REVIEW 


commensurate with price paid. Accordingly, those acts contain specific 
provisions directed at protecting the ultimate consumer from too rapid an 
acceleration of the rise in the price level." However, it is clear that the 
protection thus afforded makes no provision for securing to a consumer 
intrinsic value comparable to price. 

To afford the consumer adequate protection of this character, it has 
been suggested that there be established by federal legislation a system of 
standards and grades of quality and that products be graded according to 
those standards.” One of the respects in which the proposals for a new 
food and drug act differ from the existing act is in the provision they make 
for such a scheme of standardization of quality." Pending the considera- 
tion of the proposed act, attempts have been made to utilize the National 
Industrial Recovery Act and the Agricultural Adjustment Act to secure 
to consumers this type of protection.'* Thus some of the codes of fair 
competition put into force by the National Recovery Administration have 
incorporated standards and grades of quality."S In like manner, some of 


™N.I.R. Act, § 3 (a), 48 Stat. 196 (1933), 15 U.S.C.A. § 703 (1934); Ag. Adj. Act, § 2 (3), 
48 Stat. 32 (1933), 7 U.S.C.A. §§ 602-603 (1934). 

% As to the need for standards and grades of quality, see Brady, Standards and the Consum- 
er, Consumers’ Advisory Board, National Recovery Administration (Mar. 7, 1934) (mimeo- 
graphed); Coles, Standardization of Consumers’ Goods (1932), 257-259; Standards of Quality, 
Bull. No. 3, Consumers’ Div., National Emergency Council (June 1934); O’Brien, Standards for 
Consumers’ Goods, Bureau of Home Economics, U.S. Dept. of Agriculture (Sept. 25, 1934) 
(mimeographed); Kallet and Schlink, 100,000,000 Guinea Pigs (1933), 288-290; Lynd, Why 
the Consumer Wants Quality Standards, 26 Advertising and Selling (Jan. 4, 1934); Edwards, 
Hearings before Subcommittee of Committee on Commerce on S. 2800, 73d Cong., 2d Sess. 
(1934), 90-93; Kallet, id. 308-311. 

*3 Thus the Copeland bills provide: “The Secretary is hereby authorized to fix, establish 
and promulgate definitions of identity and standards of quality and fill of container for any 
food.” S. 1944, § 11, 73d Cong., rst Sess. (1933). 

“For the effectuation of the purposes of this Act the Secretary is hereby authorized to pro- 
mulgate regulations, as provided by Section 22, fixing and establishing for any food (1) a defini- 
tion and standard of identity, and (2) one objectively determinable minimum standard of qual- 
ity and fill of container.” S. 28co, § 11, 73d Cong., 2d Sess. (1934). 

“For the effectuation of the purposes of this Act the Secretary is hereby authorized to pro- 
mulgate regulations, as provided by sections 701 and 703, fixing and establishing for any food a 
definition and standard of identity, and a reasonable standard of quality and/or fill of con- 
tainer: Provided, That no standard of quality shall be established for any fresh natural food.” 
S. 5, § 303, 74th Cong., rst Sess. (1935). 

4 See address of Thomas C. Blaisdell, Jr., The Consumer’s Place in the Organization of the 
New Deal, Agricultural Adjustment Administration Release n. 1272-35, Dec. 29, 1934; Flynn 
and Lynd, The New Deal and the Consumer, Consumers’ Research, Inc. (Mar. 1934) (pam- 
phlet); Means, The Consumer and the New Deal, 173 Annals of the Amer. Acad. of Pol. and 
Soc. Sci. 7 (1934). 


*s Macaroni Industry Code, art. VII, § 3, approved Jan. 29, 1934, approved Code no. 234; 
Supplementary Code for the Blue Crab Industry, art. VI, § 1 (j), approved May s, 1934, ap- 
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the marketing agreements and licenses issued by the Agricultural Adjust- 
ment Administration have also included among their provisions terms 
providing for the establishment of standards and grades of quality. But 
adequate protection is not being secured by codes of fair competition and 
marketing agreements, not all of which have such provisions."’ Nor is this 
surprising, since it was not intended that such protection be afforded by 
the emergency agencies. Indeed, it is questionable whether such provision 
for the protection of the consumer is properly a subject for treatment in 
codes and agreements. It seems clear that until legislation expressly pro- 
viding for a complete and thorough system of standards and grades of 
quality is enacted the desired results cannot be realized."* 

Before proceeding to consider proposed legislation designed to afford 
the consumer this protection, it may be desirable to see whether any such 
protection is afforded him at present. The present Food and Drugs Act”? 
offers some protection which is, however, extremely limited in nature and 
effectiveness. The Act seeks merely to prevent the sale of adulterated 
articles and to prohibit misbranding. By forbidding the sale of adulterated 
articles it is intended to protect the consumer at least against the purchase 
of an article he clearly would not be willing to buy. Provisions with re- 
spect to misbranding will, among other things, prevent the consumer 
from buying a product under the mistaken idea that he is buying another 
product and will also prevent misstatements as to quality and ingredients. 
It is obvious, however, that the adulteration provision does not afford the 
consumer any assurance that he will receive a product of any particular 
grade or quality. Nor will like protection be made possible by the provi- 
sions against misbranding. There are only a few instances in which legis- 
lation has provided for the establishment of a standard or standards of 
quality. The Tea Importation Act *° provides that the Secretary of Agri- 


proved Code no. 308; Dog Food Industry Code, art. VII, § 1, approved May 31, 1934, ap- 
proved Code no. 450. See generally, Standards of Quality, 11, Bull. no. 3, Consumers’ Div., 
National Emergency Council (June 1934). 


6 Marketing Agreement for Shippers of Oranges and Grapefruit Grown in the State of 


Texas, art. III, Agreement no. 33, approved Dec. 22, 1933; Marketing Agreement for Shippers 
of Fresh Lettuce, Peas and Cauliflower Grown in Western Washington, art. VII, Agreement 


no. 49, approved July 17, 1934; Marketing Agreement for Shippers of Florida Strawberries, art. 
V, Agreement no. 50, approved Aug. 1, 1934; Marketing Agreement for the Watermelon Indus- 
try in the Southeastern States, art. V, Agreement no. 52, approved Aug. 6, 1934. 

17 See Brady, Standards and the Consumer, Consumers’ Advisory Board, National Recov- 
ery Administration (Mar. 7, 1934) (mimeographed). 

8 Supra note 12. 

19 34 Stat. 768 (1906), 21 U.S.C.A. § 1 (1927). 

2° 29 Stat. 604, 605, §§ 1, 3 (1897), 21 U.S.C.A. §§ 41, 43 (1927). 
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culture shall establish standards of purity, quality and fitness for con- 
sumption of tea which is to be imported into the United States and pro- 
hibits the importation of any tea which fails to come up to the standards 
set. The Butter Act of March 4, 1923, provides that “ ‘butter’ shall be 
understood to mean the food product usually known as butter, and which 
is made exclusively from milk or cream, or both, with or without common 
salt, and with or without additional coloring matter, and containing not 
less than 80 per centum by weight of milk fat, all tolerances having been 
allowed for.’’** The McNary-Mapes Amendment to the Food and Drugs 
Act provides that the Secretary of Agriculture may set a standard of qual- 
ity, condition and/or fill of container for canned food products other than 
meat and milk and requires that any canned product which fails to come 
up to “‘a reasonable standard of quality, condition, and/or fill of container 
for each class of canned food as will, in his judgment, promote honesty and 
fair dealing in the interest of the consumer” shall bear upon its package or 
label a plain and conspicuous statement prescribed by the Secretary of 
Agriculture indicating that such canned food falls below such standard.” 
There are other statutes providing for the establishment of standards and 
grades of quality.** These, however, are not designed for the protection of 
the ultimate consumer. To aid in the administration and enforcement of 


the present act some machinery for the establishment of standards has 
been devised. A Food Standards Committee in the Food and Drugs Ad- 
ministration has been in existence since 1914. Standards for a number of 
foods have in fact been fixed. However, these standards which are con- 
tained in various official publications of the Food and Drugs Administra- 
tion** are purely advisory. They are not set pursuant to any statutory 
authority and therefore have no binding effect on anyone. They are for- 


%t 42 Stat. 1500 (1923), 21 U.S.C.A. § 6 (1927). The amendment of Aug. 3, 1912, 37 Stat. 


250, § 2, 21 U.S.C.A. § 20 (1927), can hardly be considered as providing for standards of quality 
in the sense used herein. 


2 46 Stat. rorg (1930), 21 U.S.C.A. § 10 (1934). 


23 See, for example, Cotton Futures Act, 39 Stat. 479, § 9 (1916), 26 U.S.C.A. § 740 (1927); 
Cotton Standards Act, 42 Stat. 1518, § 6 (1923), 7 U.S.C.A. § 56 (1927); Grain Standards Act, 
39 Stat. 482, § 2 (1923), 7 U.S.C.A. § 74 (1927); Export Apple and Pear Act, 48 Stat. 123 
(1933), 7 U.S.C.A. § 581 (1934); Tobacco Stock and Standards Act, 45 Stat. 1029 (1929), 
7 U.S.C.A. § sor (1934); Act of May 16, 1928, 45 Stat. 539, making appropriations for Depart- 
ment of Agriculture for the fiscal year ending June 30, 1929, under which standards for grades 
of vealers and slaughter calves and for grades of veal and calf carcasses have been set. Service 
and Regulatory Announcements, nos. 113, 114, Bureau of Agricultural Economics (Sept. 1928). 


24 Food Inspection Decisions, and Service and Regulatory Announcements. In addition 
standards have been set by the Bureau of Agricultural Economics and appear in the Service 
and Regulatory Announcements of the Bureau. 
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mulated merely to serve as guides in the enforcement of the adulteration 
and misbranding provisions and as some indication that conformity there- 
to will be accepted as compliance with the provisions of the Food and 
Drugs Act. That they are, therefore, wholly inadequate for the purpose 
in hand is apparent and well recognized. 

In addition to the reasons already advanced for the need of establishing 
standards of quality, there is the further consideration that standards are 
essential for the proper enforcement of any food and drug legislation.’ 
The Food and Drugs Act, which merely prohibits the sale of adulterated 
products, presents insuperable obstacles to proper enforcement because it 
contains no indication of the standard, a deviation from which constitutes 
adulteration.” Furthermore, the prohibition of misbranding means little 
unless there is provided, at the same time, a definition of the properly 
branded article.?”7 In consequence, no standards are provided by which a 
court may judge whether a product is in fact adulterated or misbranded. 
The result is that each case must stand upon its own facts” and the gov- 
ernment is obliged to use numerous experts and scientific data to indicate 
the proper standard and to prove that there was a departure therefrom. 
That this is both expensive and extremely burdensome is plain. That the 
lack of standards is a serious handicap to enforcement has been repeatedly 


emphasized.” Recently the character of that handicap was again pointed 


2s Crawford, Technical Problems in Food and Drugs Law Enforcement, 1 Law and Con- 
temporary Problems 36 (1933); Hayes and Ruff, Administration of Federal Food and Drugs 
Act, 1 Law and Contemporary Problems 16 (1933). 

% See, for example, F. B. Washburn & Co. v. U.S., 224 Fed. 395 (C.C.A. 1st 1915); 32 Col. 
L. Rev. 723 (1932). 

27 See U.S. v. One Car Load of Corno H. & M. Feed, 188 Fed. 453, 456 (N.D. Ala. 1911); 
32 Col. L. Rev. 723 (1932). It is likely that definitions of identity will prevent practices such 
as that disclosed in U.S. v. American Druggists’ Syndicate, 186 Fed. 387 (E. D. N.Y. 1911). 


28 See Fisher, The Proposed Food and Drugs Act: A Legal Critique, 1 Law and Contem- 
porary Problems 74, 102 (1933); Campbell, Hearings before Subcommittee of Committee on 
Commerce on S. 1944, 73d Cong., 2d Sess. (1933), 35-36. 

29 In his annual report for the year 1913, the Secretary of Agriculture stated: 

“The establishment of legal standards for judging foods would render the food and drugs 
act more effective, less expensive in its administration, and supply needed legal criteria. Under 
present conditions it is necessary in the individual prosecution to establish by evidence a stand- 
ard for each individual article. This procedure is very expensive, and sometimes its cost is out 
of proportion to its value. Moreover, it may result in lack of uniformity in different jurisdic- 
tions. With legal standards established, the control of foods would be more uniform and meas- 
urably less expensive. The lack of such standards is to-day one of the greatest difficulties in the 
administration of the food and drugs act.” (Italics supplied.) Rep. Sec. Agriculture (1913), 18; 
id. (1916), 36. 

See also Hearings before Committee on Agriculture on H. R. 8954, proposing amendments 
to the Food and Drugs Act, 66th Cong., 1st Sess. (1919), 51-52; Campbell, Hearings before 





584 THE UNIVERSITY OF CHICAGO LAW REVIEW 


out by the chief of the Food and Drug Administration in his annual 
report: 

“The present law gives the Department of Agriculture no authority to establish 
legal standards for food products, except in the limited field of canned goods. The food 
standards announced by the Department are wholly advisory in character and compli- 
ance is a voluntary matter on the part of the manufacturer. Such advisory standards 
are based upon the consensus of consumer understanding and upon good manufactur- 
ing practice. To prove that a product sold within the jurisdiction of the Food and 
Drugs Act and that fails to comply with the advisory standard is adulterated or mis- 
branded, it is necessary for the Department to present to the court and jury con- 
vincing evidence that the advisory standard does represent the actual composition of 
the product expected by the consumer and recognized by the majority of the trade. 
Proof that the food on trial does not meet the advisory standard is of no avail unless 
the validity of the standard is first established. This imposes a double burden of proof 
upon the government as well as the expense of bringing into court trade and consumer 
witnesses who are prepared to testify that the advisory standard accurately represents 
the material in question. It has long been recognized that this necessity imposes a 
handicap of undue proportions upon the government and that the lack of legal stand- 
ards is a distinct disadvantage to ethical manufacturers who are forced to compete 
with products which differ from the advisory standards. The establishment of food 
standards having the force and effect of law will vastly simplify the problem of en- 
forcement and will unquestionaly be of great advantage to the consuming public and 
to the manufacturer of legal products.’’s° 


Despite the clear advantages which have been shown will derive from 
a system of standards and grades of quality, there has long been tre- 
mendous opposition to its establishment. As far back as 1906 when the 
present act was passed an attempt was made to incorporate therein 
authority to set up standards. The movement was successfully opposed 
and the provisions with respect thereto were deleted. The character of 
the objections interposed is well indicated by the following statement 
made on the floor of the Senate: 


“We absolutely refused in enacting the Pure Food Law to consider favorably the 
proposition of establishing standards by legislation. It is the spirit of the Pure Food 
Bill that the courts should determine these questions (of adulteration and misbrand- 


Subcommittee of Committee on Commerce on S. 2800, 73d Cong., 2d Sess. (1934), 597-5993 
Howard, Hearings before Subcommittee of Committee on Commerce on S. 5, 74th Cong., 1st 
Sess. (1935), 180. 

The lack of any standards in the English Food and Drugs Act has also been recognized as 
hindering the effective enforcement of that act. A Plea for a Legal Standard under the Sale of 
Food and Drugs Act, 35 Law Mag. and Rev. 398 (sth Series, 1910); Standards of Quality in 
Articles of Food, 75 Justice of the Peace 362 (1911); Standardization to Cope with Adultera- 
tion, 74 Sol. J. 241 (1930); 163 L. T. 432 (1927). 

3° Report of the Chief of the Food and Drug Administration, U.S. Dept. of Agriculture 
(1933), 14, 15- 
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ing) and that no other definition than that of the courts should constitute a rule or 
action under the law; . . . . It was the essence of that principle in the Pure Food Law 
that as much as anything else held it back in Congress by about a quarter of a century. 
People would not submit to the principle that we should establish standards by legisla- 
tion. The people who intelligently considered that measure demanded that each case 
should stand upon its own facts.”’>* 


It is not intended to suggest that the many contentions which have 
been advanced in opposition to a system of standards are devoid of merit. 
The difficulty of formulating a complete set of standards and grades” and 
the magnitude of the enforcement problem are not denied. Nor can one 
overlook the presence of the traditional fear of business of government 
regulation. But it is not proposed to analyze and consider the validity of 
these and of other objections which have been raised.*3 On the contrary, 
it is proposed to do no more than examine some of the more important 
legal problems which are presented by legislation designed to realize the 
many advantages to be derived from a system of standards and grades. 


II 


The initial question, obviously, is to what extent shall the legislation 
provide for the setting up of such a system. Shall it merely provide for 
definitions of identity? Shall it provide for one minimum standard of 


3t 43 Cong. Rec. 1360 (1909). 

32 The large number of standards which have in fact been set and the wide variety of food 
products to which they apply are disclosed by the Food and Drug Administration’s Service 
and Regulatory Announcements, no. 2, rev. 4, issued in August, 1933, and no. 4, rev. 2, issued 
in August, 1932, and by the Bureau of Agricultural Economics’ Check List of Standards for 
Farm Products Formulated by the Bureau of Agricultural Economics. 


33 It has often been contended that the establishment of grades will lead manufacturers to 
produce down to the limit of the grade or standard. Testimony of Dr. Alsberg, Hearings before 
Committee on Agriculture on H. R. 8954, proposing amendments to the Food and Drugs Act, 
66th Cong., rst Sess. (1919), 49-50. Not only is experience to the contrary but also it will still 
be possible for manufacturers to compete on the basis of quality above the minimum level 
for each grade. Brady, Industrial Standardization, 206, 207, National Industrial Conference 
Board (1929); Coles, Standardization of Consumers’ Goods (1932), 184-185. Furthermore, it 
should be noted that compliance with standards will not relieve from the need of complying 
with the adulteration provisions of the act and that, therefore, grading down by means of 
adulteration will not be tolerated. Henningsen Produce Co. v. Whaley, 238 Fed. 650 (D.C. 
Mont. 1917); U.S. v. Six Barrels of Ground Pepper, 253 Fed. 199 (S.D. N.Y. 1917); U.S. v. 154 
Sacks of Oats, 283 Fed. 985 (W.D. Va. 1922); St. Louis v. Kruempeler, 235 Mo. 710, 139 S.W. 
466 (1911). 

For a host of other objections advanced against the adoption of standards of quality see 
Hearings before a Subcommittee of the Committee on Commerce on S. 2800, 73d Cong., 2d 
Sess. (1934), 92, 176-77, 180, 220, 624-625; Hearings before a Subcommittee of the Committee 
on Commerce on S. 5, 74th Cong., 1st Sess. (1935), 48-49, 201-205, 205-206. Most of the ob- 
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quality? Shall it go so far as to provide for the setting up of a complete 
system of grades? Definitions of identity will eliminate the problem of 
first determining what the particular product involved is. No longer will 
a court, in a prosecution for adulteration or misbranding, be compelled in 
the first instance to determine whether a particular article is or is not a 
macaroon.*4 It is patent that definitions of identity, by setting the test 
by which products are identified, are the foundation upon which any sys- 
tem of standards or grades of quality must be constructed. But they give 
the consumer no means for ascertaining the quality of any particular unit 
of that product. Therefore, they do not indicate whether the product is 
even of sufficiently high quality to be satisfactory for its customary use. 
This is the function of minimum standards of quality, though it may well 
be that such a standard will coincide with the definition of identity. 
Whether the sale of products which fail to meet the minimum require- 
ments is to be prohibited or to be circumscribed by the requirement that 
its substandard character be made known need not here be considered.* 
But minimum standards also do not afford adequate protection of pocket- 
book because the consumer does not know what the quality of a product 
is, other than that it measures up to that minimum standard. From the 
point of view of quality, the major part of the field is left unrestricted. 
This compels the conclusion that the marking off of this field by a series of 
grades is essential if adequate protection is to be provided. It conclusively 


jections advanced are answered in the hearings on the bills, Hearings on S. 2800, supra, 82, 
90-93, 163, 241-242, 308, 312-313, 598; Hearings on S. 5, supra, 105-109, 212-214;-0Fr are in- 
cidentally discussed or disposed of elsewhere in the article. 

34 F, B. Washburn & Co. v. U.S. 224 Fed. 395 (C.C.A. 1st 1915). 


35 It has been argued that whether or not the sale of substandard products is to be pro- 
hibited should be entirely a matter of health protection. If such goods are not in fact injuri- 
ous to health and every attempt is made to inform the purchaser of their substandard char- 
acter, it may be to the economic benefit of a large class of consumers to permit their sale. 
Nolan v. Morgan, 69 F. (2d) 471 (C.C.A. 7th 1934). Where these conditions are met the 
McNary-Mapes Amendinent, 21 U.S.C.A. § 10 (5) (1934) permits the sale of substandard 
canned foods. The failure of the Tea Act to allow the importation and sale of tea of inferior 
quality, though not injurious to health, Buttfield v. Stranahan, 192 U.S. 470 (1904); Buttfield 
v. Bidwell, 96 Fed. 328 (©.C.A. 2d 1899), has been adversely criticized. Alsberg, Economic 
Consequences of Commodity Control, 1 Law and Contemporary Problems 44 (1933). See also 
Weber, The Food, Drug anc Insecticide Administration (1928), so. 

The difficulty of informing consumers by labels or other means is a factor which must be 
taken into account, Houston v. St. Louis Packing Co., 249 U.S. 479 (1919). 

It should be noted that where the minimum standard of quality is identical with the defini- 
tion of identity, the problem of substandard products does not arise. See Copeland, Hearings 
before the Committee on Commerce on S. 2800, 73d Cong., 2d Sess. (1934), 89-90; and Camp- 
bell, id., 598-590. 
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appears, therefore, that a comprehensive scheme of consumer protection 
must embrace definitions of identity, minimum standards of quality, and 
grades.** Affording the consumer this protection by legislation apparently 
is justified in the light of the numerous statements made by courts that a 
purchaser is entitled to know what he is getting.*” 

Assuming that it has been determined to do so, there would seem to be 
no legal obstacle to providing the statutory machinery necessary for the 
formulation and establishment of standards and grades, Congress having 
ample power by virtue of the interstate commerce clause.** Legislation 
providing for that statutory machinery may take one of two forms. The 
act may set the standard or may provide for its setting. Acts which set 
standards may do so in either of two ways. The act itself may contain 
precise definitions of identity and/or standards of quality as does the 
Butter Act of March 4, 1923.3® Orit may provide that specified definitions 
of identity and standards of quality already established shall be the 
standards to which products must conform.’® The Food and Drugs Act 


36 Observe however, the change which has been made in the standards provision of the Cope- 
land Bill. Under S. 1944 standards were to include: “Definitions of identity and standards of 
quality, and fill of container for any food.” The provision in S. 5 provides: “for any food a 
definition and standard of identity, and a reasonable standard of quality and/or fill of con- 
tainer: Provided, that no standard of quality shall be established for any fresh natural food.” 


37 U.S. v. Antikamnia Chemical Co., 231 U.S. 654 (1914); U.S. v. 40 Barrels and 20 Kegs of 
Coca-Cola, 215 Fed. 535 (C.C.A. 6th 1914); U.S. v. 100 Cases of Tepee Apples, 179 Fed. 985 
(W. D. Mo. 1908); People v. Van Kampen, 210 N.Y. 381, 104 N.E. 942 (1914). 


38 See Buttfield v. Stranahan, 192 U.S. 470 (1904); McDermott v. Wisconsin, 228 U.S. 115, 
128 (1913); Seven Cases v. U.S., 239 U.S. 510 (1915); Corn Products Refining Co. v. Eddy, 249 
U.S. 427 (1919). 

Due process is not violated by such legislation. Hutchinson Ice Cream Co. v. Iowa, 242 
U.S. 153 (1916); Savage v. Jones, 225 U.S. 501 (1912); Lieberman v. Van de Carr, 199 U.S. 552, 
562 (1905); Sligh v. Kirkwood, 237 U.S. 52 (1915); Merchant’s Exchange Bank of St. Louis v. 
Missouri, 248 U.S. 365 (1918). See also Crescent Manufacturing Co. v. Wilson, 233 Fed. 282 
(N.D. N.Y. 1916); Marshall v. Dept. of Agriculture of Idaho, 44 Idaho 440, 258 Pac. 171 
(1927); State v. Aslesen, 50 Minn. 5, 52 N.W. 220 (1892); Village of Herkimer v. Potter, 124 
Misc. 57, 207 N.Y.S. 35 (1924); People v. Wilson and Co., 138 Misc. 440, 246 N.Y.S., 111 
(1930). 

39 42 Stat. 1500 (1923), 21 U.S.C.A. §6 (1927). For similar statutes see Ala. Gen. Laws 
(1923), no. 376, art. 6, § 10 (ice cream); Cal. Gen. Laws (Deering 1931), art. 2808a, § 2; Ky. 
Stat. (Carroll, Baldwin’s Rev. 1930), §§ 1905a-1920 (apples); Mass. Gen. Laws (1932), c. 94, 
$§ 13, 74 (milk, fish); N.Y. Cahill’s Consol. Laws (1930), c. 1, § 207 (vinegar); Ore. Laws 
(1931), c. 116, § 1 (butter); Tex. Stat. (1928), art. 110-116 (peaches, tomatoes, Bermuda 
onions, snap beans, Bartlett pears and Irish potatoes). 

4° Cal. Gen. Laws (1931), art. 57, § 3; Fla. Rev. Gen. Stat. (1919), § 2044; Idaho Code Ann. 
(1932), tit. 36, § 315; Va. Code (Supp. 1926), § 1185. 

Some statutes provide that the standards set by the local administrative body shall con- 
form to those set by the United States Department of Agriculture. Iowa Code (1931), § 3059; 
Ohio Ann, Code (Throckmorton, Baldwin’s Rev. 1934), §§ 1177-12. Ky. Stat. (Carroll, Bald- 
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which adopts the United States Pharmacopoeia as the standard for drugs 
is an example of this kind of statute.** The second form which merely pro- 
vides that standards shall be established is illustrated by the Tea Act.” 
For numerous reasons the latter form is to be preferred. First, the for- 
mulation and establishment of standards and grades is for the most part 
a problem for the scientist and technician. The mere enumeration of some 
of the technical problems which must first be solved suffices to demon- 
strate this conclusion.** First, on the basis of what factors, attributes, 
properties or characteristics is a particular product to be graded? With 
reference to what are grades to be determined—usefulness for a specific 
purpose or relative superiority expressed in terms of a score or rating 
based upon numerical values assigned to each of the characteristics of the 
product selected? The answer may depend on the nature of each particu- 
lar product. One or the other type of grading may be necessary in the 
case of some products. Either may be used in the case of others. If grades 


win’s Rev. 1930), § 2060a-2068, which provides for the establishment of standards by the 
State Board of Health, contains a proviso that “when the standard or nomenclature for any 
food or food product has been determined by the Supreme Court of the United States such 
standard or nomenclature shall govern in the enforcement of the provisions of this act.” 

The validity of statutes adopting the United States Pharmacopoeia as a standard of 
strength and purity has been upheld, State v. Hutchinson, 55 Ohio 573, 46 N.E. 71 (1897), 
State v. Williams, 93 Minn. 155, 100 N.W. 641 (1904); American Linseed Oil Co. v. Wheaton, 
25 S.D. 60, 125 N.W. 127 (1910), as have statutes adopting the U.S. Dept. of Agriculture 
standards, Cleveland Macaroni Co. v. State Board of Health, 256 Fed. 376 (N.D. Cal. 1919); 
People v. Wilson & Co., 138 Misc. 440, 246 N.Y.S. 111 (1930). 


4 34 Stat. 769, § 6 (1906), 21 U.S.C.A. § 7 (1927). 


4 29 Stat. 604, §1 (1897), 21 U.S.C.A. § 41 (1927). For similar statutes see Conn. Gen. 
Stat. (1930), § 2060; Kan. Rev. Stat. (1923), c. 65, § 613, but adopts standards of United 
States Department of Agriculture until others are fixed by the State Board of Health; Ky. 
Stat. (Carroll, Baldwin’s Rev. 1930), § 2060a-2068; N.C. Ann. Code (1931), § 4764. 


43 For discussion of the technical problems and difficulties encountered in the establishment 
of standards, including problems of revision, tolerances, and tests, see Brady, Industrial 
Standardization, 17, 159-161, National Industrial Conference Board (1929) (agricultural 
products); Standards of Quality, 7, Bull. No. 3, Consumers’ Div., National Emergency Coun- 
cil (June, 1934); Harriman, Standards and Standardization (1928), 92-93, 130-131; Olsen, 
Development of Federal Standards for the Certification of Farm Products in the United 
States, Bureau of Agricultural Economics, U.S. Dept. of Agriculture (Aug. 1930) (mimeo- 
graphed); Coles, Standardization of Consumers’ Goods (1932), 77-114, 128-139, 201-203; 
Holden, Agricultural Standardization on the Pacific Coast, 137 Annals of Amer. Acad. of Pol., 
and Soc. Sci. 107 (1928); Tenny, Standardization of Farm Products, 137 Annals of Amer. 
Acad. of Pol. and Soc. Sci. 205 (1928); Present Guides for Household Buying, Misc. Pub. no. 
193, U.S. Dept. of Agriculture (April 1934); Tenny, National Standards for Farm Products, 
Circ. No. 8, U.S. Dept. of Agriculture (May 1930); Kitchen, Standardization and Inspection 
of Farm Products, Bureau of Agricultural Economics, U.S. Dept. of Agriculture (Dec. 1932) 
(mimeographed); Brooks, Critical Studies in the Legal Chemistry of Foods (1928). 
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are to be determined on the basis of ratings and if, for example, the mois- 
ture content of the product be accorded a weight of twenty per cent in that 
rating, how is the moisture content of any particular unit of that product 
to be measured? Can it be measured, and, if so, what test is to be used in 
its measurement? Secondly, while it is true that such standards as have 
already been scientifically determined may be incorporated in the act, to 
the extent that scientific standards have not as yet been formulated or 
that particular products may not be susceptible of precise grading, the 
statute either cannot specify the standards or, if it attempts to do so, 
runs the risk that the standards so set for the first time may subsequently 
prove to be faulty. Thirdly, there is the need of providing for deviations 
and tolerances, many of which may be unknown at the time the particular 
standard is set. Fourthly, since a standard can be set only with reference 
to those characteristics of a product which it is desirable or feasible to 
take into account at a particular time, there is constant need for revision. 
New materials are produced; new processes of manufacture or production 
are devised; new uses are discovered. The rigidity which results from 
enactment into law might require the use of an obsolete standard. That 
statutes may be revised is no answer. It is well known that statutes are 
seldom submitted to constant revision. Furthermore, even were conscien- 
tious efforts made to keep the statute abreast of scientific and technical 
progress, changes must wait upon legislative sessions whereas a particular 
standard may become obsolete over night. It therefore appears that the 
legislators’ function is limited to providing that mechanism which will 
best serve the purpose of the scientist or technician. Any attempt to set out 
standards in the act itself might seriously limit the effectiveness of a sys- 
tem of standards and grades. Moreover, while there are statutes which set 
out standards for particular products, *‘ the legislative task involved in the 
enactment of a statute which would contain precise definitions of identity 
and standards of quality for all food and drug products would be 
enormous. 

It must be admitted, however, that there is at least one positive ad- 
vantage in a statute which sets standards. That advantage is the certain- 
ty which is lent by the fact that the requirements are absolutely fixed.‘ 
Nor is this assurance of small concern to business men.“* Industry cannot 
afford to be exposed to the risk, slight though it may be, of sudden and 


44 See supra note 30. 
45 See St. Louis v. Liessing, 190 Mo. 464, 89 S.W. 611 (1905). 


# See Burton, What the Food Manufacturer Thinks of S. 1944, 1 Law and Contemporary 
Problens 120 (1933). 
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frequent changes in the standards to which products must conform. The 
expense, inconvenience and, on occasion, the inability of adjusting pro- 
ductive processes to meet new requirements, as well as the possibility of 
loss resulting from contracts for the purchase or sale of products produced 
pursuant to existing requirements, constitute a burden which cannot fre- 
quently be imposed. It is questionable, however, whether this considera- 
tion is sufficiently persuasive to compel the adoption of a statute which 
contains standards, particularly in view of the fact that it is possible to 
accomplish the same end even though a statute merely provides for the 
setting of standards. Thus it is a simple matter to insert a provision limit- 
ing the frequency with which revisions might be made and requiring that 
adequate notice of any change be given before it becomes effective. 

The desirability of the legislation merely providing that standards shall 
be fixed is not offset by the possible contention that standards set in the 
act have greater validity because of that fact. On the contrary, the Su- 
preme Court has, consistently with its well-established doctrine that it 
will not interfere with the exercise of discretion of officers charged with 
the administration of an act, refused to review administrative standards 
fixed pursuant to statutory authority. Thus, for example, in Houston 0. 
St. Louis Packing Co.,*’ it refused to investigate the validity of a standard 
fixed by the Secretary of Agriculture under the Meat Inspection Act, 
where the record showed substantial evidence supporting the conclusion 
of the Secretary. This conclusion obtains despite such decisions as are il- 
lustrated by the recent case of Nolan v. Morgan*® in which the Circuit 
Court of Appeals set aside as arbitrary and unreasonable a minimum 
standard of quality for canned peas, promulgated by the Secretary of 
Agriculture pursuant to the authority granted by the McNary-Mapes 
amendment. Whether or not the decision is in conflict with the views ex- 

47 249 U.S. 479 (1919). See also U.S. v. Lexington Mill Co., 232 U.S. 399, 405 (1914); U.S. v. 
Shreveport Grain and Elevator Co., 287 U.S. 77 (1932); U.S. v. Frank, 189 Fed. 195 (S.D. 
Ohio 1911); Armbruster v. Mellon, 41 F. (2d) 430 (App. D.C. 1930). But see St. Louis v. Lies- 
sing, 190 Mo. 464, 89 S.W. 611 (1905); People v. Cipperly, 101 N.Y. 634, 4 N.E. 107 (1886). 

In an attempt to insure that standards set by administrative officers will be accepted as 
prima facie evidence of the proper standards, the following provisions have been inserted in 
statutes. N.Y. Cahill’s Consol. Laws (1930), tit. 1, § 160 (b) provides that “All rules, regula- 
tions and standards of quality and size or weight established under the authority of this statute 
shall have the force of law.” N.C. Ann. Code (1931), § 4764 provides that the Board of Agri- 
culture shall fix and publish standards “and these standards, when so published, shall be the 
standards before all courts.” The same provision appears in Va. Code (Supp. 1926), § 1185. 

48 34 Stat. 1260 (1907), 21 U.S.C.A. § 71 (1927). 


4 69 F. (2d) 471 (C. C. A. 7th 1934). The court’s ground for holding invalid the standard set 
by the Secretary was that it bore no relationship to the protection of either health or pocket- 
book. 












STANDARDS AND GRADES FOR FOODS AND DRUGS 


591 


pressed by the Supreme Court, is for the present, beside the point. It does 
not indicate that legislative standards have any greater force than those 
set by administrative officers. It may be that administrative standards 
will be subjected to more careful scrutiny.5° There are, however, numer- 
ous examples of legislative standards which received the same fate at the 
hands of a court as was accorded the standard of the Secretary of Agricul- 
ture in the Nolan case.* The mere enactment into law of a standard or 


test will not make it immune from attack on the ground of its unrea- 
sonableness.* 


Another alleged claim of superiority for legislative standards as com- 
pared to those set by administrative officers is that the former are not 
open to the objection that they are in excess of the authority granted by 
the Act. Administrative standards have, in fact, been set aside on this 
ground.’ While it is true that this is inherent in the case of any legislative 
delegation of authority, the increasing tendency to resort to administra- 
tive rather than legislative regulation clearly indicates that this is an ob- 


8° The recent case of Panama Refining Co. v. Ryan, 2 U.S. Law Week 409 (1935), does not 
conflict with the position advanced herein, although it may be necessary for Congress to indi- 


cate with greater precision the guides and considerations to be taken into account in the formu- 
lation of the administrative standards. 


U.S. v. Carolene Products, 7 F. Supp. 500 (S.D. Ill. 1934); People v. Excelsior Bottling 
Works, 184 App. Div. 45, 171 N.Y.S. 733 (1918); People v. Jacobowitz, 224 App. Div. 111, 229 
N.Y.S. 369 (1928). 

% That either legislative or administrative standards or grades must meet the judicial con- 
cept of reasonableness is plain. The reasonableness of legislative and administrative standards 
has been considered in the following cases: W. B. Wood Mfg. Co. v. U.S., 292 Fed. 133 (C.C.A. 
8th 1923); Ex parte Mefford, 110 Cal. App. 1, 292 Pac. 988 (1930) (statute providing that 
standards for citrus fruits might vary with respect to the locality in which the fruits were 
grown and the time they were picked); Ex parte Hayes, 134 Cal. App. 312, 25 P. (2d) 230 (1933); 
Marshall v. Dept. of Agriculture of Idaho, 44 Idaho 440, 258 Pac. 171 (1927) (number and 
range of grades); St. Louis v. Liessing, 190 Mo. 464, 89 S.W. 611 (1905); People v. Excelsior 
Bottling Works, 184 App. Div. 45, 171 N.Y.S. 733 (1918) (statute prohibiting the use of sac- 
charine in the manufacture of carbonated waters); People v. Jacobowitz, 224 App. Div. 111, 
229 N.Y.S. 369 (1928) (statute indirectly preventing the use of saccharine in the manufacture 
of carbonated waters). See also Fisher, The Proposed Food and Drugs Act: A Legal Critique, 
1 Law and Contemporary Problems 74, 108 (1933). 

It is to be noted that because of the attack made in the hearings on S. 1944 and S. 2800 
with respect to the reasonableness of administrative standards, § 303 of the latest Copeland 
bill, S. 5, provides for the establishment of “a reasonable standard of quality.” See also § 702 
which provides that the district courts may enjoin the enforcement of any regulation “‘if it is 
shown that the regulation is unreasonable, arbitrary or capricious, in the light of the facts, or 


not in accordance with law, and that the petitioner may suffer substantial damage by reason 
of its enforcement.” 


53 Macy v. Browne, 224 Fed. 359 (C. C. A. 2d 1915); affd. in Waite v. Macy, 246 U.S. 606 
(1918); Lynch v. Tilden Co., 265 U.S. 315 (1924); U.S. v. 11,150 Pounds of Butter, 195 Fed. 
657 (C. C. A. 8th 1912). 
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jection not worthy of serious consideration. Moreover, by drafting the 
legislation in a form which, within the limits of a proper delegation of leg- 
islative authority, gives the administrative officer the widest amount of 
latitude in the formulation of standards, the likelihood of difficulty on 
this score may be minimized. That an administrative officer in promul- 
gating a standard might fail to confine it within the limits of the statute is 
hardly a justifiable criticism of the mechanism selected but rather indi- 
cates the need for greater precision in the formulation of the standard.* 
In this connection, it should be noted that there is no doubt as to the 
validity of a provision authorizing administrative officers to fix and estab- 
lish standards of quality.’ 

A third consideration which might be urged in favor of the adoption of 
legislative standards is that when a legislature adopts a standard it can do 
so with reference to such scientific data as it may choose to examine and 
upon the basis of whatever scientific principle it may deem fit, whereas it 
has no assurance that the administrative officer or agency to which the 
power to fix standards has been delegated will do so upon the basis of any 
scientific principle or even with reference to any scientific data at all. 
Although it is extremely unlikely that an administrative officer would 
deign to set standards without full consideration of such scientific and 


54 An example of the need for greater precision in the formulation of standards is illustrated 
by Macy v. Browne, 224 Fed. 359 (C. C. A. 2d 1915); affd. in Waite v. Macy, 246 U.S. 606 
(1918). A regulation of the Commissioner of Internal Revenue which set up standards of qual- 
ity, purity, fitness for consumption and maximum coloring matter content was held not to be 
authorized by the Tea Importation Act which provided that standards should be set with 
reference to quality, purity and fitness for consumption. It would seem, since the statute did 
not provide for a standard with respect to the amount of coloring matter, that under the cir- 
cumstances either the standard of purity or the standard of quality might have been so defined 
as to include coloring matter as one of the factors on the basis of which purity or quality was 
to be determined. 


ss Buttfield v. Stranahan, 192 U.S. 470 (1909); U.S. v. Grimaud, 220 U.S. 506 (1911); U.S. 
v. Shreveport Grain and Elevator Co., 287 U.S. 77 (1932); U.S. v. 420 Sacks of Flour, 180 Fed. 
518 (E. D. La. 1910). In Marshall v. Dept. of Agriculture of Idaho, 44 Idaho 440, 258 Pac. 171 
(1927), a statute delegating to the State Department of Agriculture the power to put into 
operation a system of grades for farm products was held not to be an unlawful delegation of 
legislative authority. 


56 Some statutes, however, have gone quite far in designating the factors to be taken into 
account. Thus the Cotton Futures Act, 39 Stat. 479, 481, § 9 (1916), 26 U.S.C.A. § 740 (1928), 
provides that the Secretary of Agriculture is authorized “to establish and promulgate standards 
of cotton by which its quality or value may be judged or determined, including its grade, length 
of staple, strength of staple, color, and such other qualities, properties, and conditions as may 
be standardized in practical form.” Ore. Laws (1931), c. 116 goes even further. Sec. 2 provides: 

“All creamery butter manufactured or sold in the State of Oregon shall be graded upon a 
possible 100 points as follows: 1. Flavor, 45 points. 2. Body and Texture, 25 points. 3. Col- 
or, 15 points. 4. Salt, 10 points. 5. Package, 5 points.” 
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technical knowledge as is available,’’ it may be conceded that a statute 
which failed to so provide could well be considered defective in this re- 
spect. While no federal statute provides that standards shall be scien- 
tifically determined, the latest proposal for a new food and drug act does 
provide that standards may be promulgated by the Secretary of Agricul- 
ture only after recommendation by a Food Standards Committee, public 
hearing, and approval of a majority of the committee.** The procedure 
required provides a check against arbitrary action by the official to whom 
the authority is given but it offers little assurance that scientific principles 
will be employed in the setting of the standard. No one of the members 
of the committee ‘“‘which shall consist of seven members, three of whom 
shall be selected from the public, two from the food-producing, -process- 
ing, -manufacturing, and -distributing industry, and two from the Ad- 
ministration” is required to be a scientist.5? Assuming that such adequate 
safeguards are included in the statute, the problem of determining the 
agency to which the authority to establish standards shall be delegated 
becomes largely academic. Whether it be an existing government agency 
or, as has been suggested, a “Department of the Consumer’ or a “Con- 
sumers’ Standards Bureau’ is of no great concern. 


Ill 


Attention should now be directed to some provisions which are neces- 
sary to make effective the standards set in the manner described. The 


87 See Campbell, Hearings before Subcommittee of Committee on Commerce on S. 1944, 
734 Cong., 2d Sess. (1933), 36-37- 

5S. 5, § 703(c), 74th Cong., rst Sess. (1935). 

The vesting of broad discretionary powers for the setting of standards in the Secretary of 
Agriculture without any restrictions on its exercise or requirement that he exercise that power 
is severely criticised, Kallet, A Consumer Looks at the Food and Drugs Bill, 1 Law and Con- 
temporary Problems 126, 128 (1933). See also Kallet and Schlink, 100,000,000 Guinea Pigs 
(1933), 197-199. 

59S. 5, § 703(b), 74th Cong., rst Sess. (1935). 

At least one other proposal is more thoroughgoing in this respect. “The Department of 
Consumer Act,” suggested by Consumers’ Research (see infra note 61), an unpublished draft 
of which the authors have examined, provides that standards shall be set by a committee, the 
members of which are required to be scientists. See Woodward, Hearings before Subcommittee 
of Committee on Commerce on S. 1944, 73d Cong., 2d Sess. (1933), 462. 

6° But see Kallet, A Consumer Looks at the Food and Drugs Bill, 1 Law and Contemporary 
Problems 126, 128-132 (1933); Kallet and Schlink, 100,000,000 Guinea Pigs (1933), 197-199. 

& Supra note 59; Schlink, What Government Does and Might Do for the Consumer, 173 
Annals of Amer. Acad. of Pol. and Soc. Sci. 125, 136 (1934). 

Proposal to Develop Standards for Consumers’ Goods, Committee on Consumer Stand- 
ards, Consumers’ Advisory Board, National Recovery Administration (Dec. 1, 1933). Brady, 
Standards and the Consumer, Consumers’ Advisory Board, National Recovery Administration 
(Mar. 7, 1934) (mimeographed). 
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importance of the need of providing for the proper nomenclature to be em- 
ployed in identifying the various grades cannot be overemphasized.” 
Grades devised primarily for consumer use and protection fail of their 
function unless consumers are informed of the relative merits of one grade 
as compared to another. This can be accomplished only by a proper sys- 
tem of nomenclature. An examination of some of the systems of nomen- 
clature now in use clearly indicates their inadequacy. The use of superla- 
tives and adjectives, implying varying degrees of excellence, such as 
“choice,” “extra choice,” “fancy,” “extra fancy,” “prime” and “stand- 
ard’’—a system which, with variations, is frequently incorporated in leg- 
islation—is of little assistance in indicating relative quality. That such 
terms may suggest one grade to one person and an entirely different one to 
another is illustrated by the fact that the word “fancy’’ may mean first 
grade in some instances, for example apples in Illinois,™ or, as in the case 
of asparagus in California, the sixth grade.®* Indeed, this may be true 
with respect to a single product. Thus “fancy” apples are first grade in 
some states® and second grade in others.*’ Another example of a system 
of nomenclature completely useless as a guide to grades is illustrated by 
the employment of arbitrarily selected terms, such as “goose,” “owl,” 
“ark,” and “falcon,” terms which in no way are suggestive of the quality 
of the article to which they are applied.“ Another common practice 


which is misleading and deceiving to consumers at present is the employ- 
ment of “hidden” top grades. Thus in the case of one product the poorest 


6s A Survey of the Terms Used in Designating Qualities of Goods, Consumers’ Advisory 
Board, National Recovery Administration (Sept. 1934); Coles, Standardization of Consumers’ 
Goods (1932), 82, 102; Brady, Industrial Standardization, 247, 248, National Industrial Con- 
ference Board (1929); Kitchen, Standardization and Inspection of Farm Products, 4, Bureau 
of Agricultural Economics, U.S. Dept. of Agriculture (Dec. 1932) (mimeographed) ; Harriman, 
Standards and Standardization (1928), 108-110; Baldwin, Hearings before Subcommittee of 
Committee on Commerce on S. 5, 74th Cong., rst Sess. (1935), 36, 37. 


64 Til. Stat. (1923), c. 5, § 33. 


6s A Survey of the Terms Used in Designating Qualities of Goods, 42, Consumers’ Advisory 
Board, National Recovery Administration (Sept. 1934). 


Conn. Gen. Stat. (1930), § 2070. 


67 Cal. Gen. Laws (Deering 1931), art. 2808a, § 2; A Survey of the Terms Used in Designat- 
ing Qualities of Goods, 42, Consumers’ Advisory Board, National Recovery Administration 
Sept. 1934); Coles, Standardization of Consumers’ Goods (1932), 195. 


* A Survey of the Terms Used in Designating Qualities of Goods, 44, Consumers’ Advisory 
Board, National Recovery Administration (Sept. 1934). The names “Sunkist” and “Red 
Ball” are used to indicate “Extra Choice” grade and “Choice” grade, respectively, of citrus 
fruits. Agnew and McNair, Certification and Labeling Activities in 60 Commodity Fields, 3 
American Standards Association Bulletin 7 (1932). 
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grade is known as “best extra.” In the case of another the fifth grade is 
called “Grade A-1,”’ the other four grades being indicated as “Grade 
AAAA,” “Grade AAA,” “Grade AA” and “Grade A.’’’° In order to protect 
the consumer from such deceptions as these it would seem that the use of 
either an alphabetical or a numerical system of grade designation, such as 
A, B,C, D, etc. or 1, 2, 3, 4, etc., with A or 1, as the case may be, denoting 
the top grade, should be made obligatory.” The experience gained in the 
administration of the Cotton Standards Act indicates that unless the 
adoption of the system is made mandatory the use of present systems is 
likely to be continued.” Such alphabetical and numerical nomenclature 
systems have the virtue of being simple, flexible and easily remembered. 
The statute should, however, provide for the possibility of the use of a dif- 
ferent system where the nature of the product or the factors upon which 
grades are based do not lend themselves either to numerical or to alphabeti- 
cal designation. 


The problem of revision of standards has already been touched upon. 
The need for constant revision to keep up with scientific and technical 
progress was one of the reasons urged against the incorporation of specific 
standards in the statute itself. Where the statute does not contain the 


69 A Survey of the Terms Used in Designating Qualities of Goods, 47, Consumers’ Advisory 
Board, National Recovery Administration (Sept. 1934). 


7 Id. 9. See also Coles, Standardization of Consumers’ Goods (1932), 154. 


™ If it were possible to so grade products, a system of indicating quality by means of nu- 
merical scores or ratings on the basis of 100 per cent would be equally, and perhaps even more 
useful. The Cotton Standards Act, 42 Stat. 1517 (1923), 7 U.S C.A. § 52 (1927), prohibits, ex- 
cept where sales are made by sample, the use of any system of names, description or designa- 
tion not used in the cotton standards set under the Act. A numerical system of grading is pro- 
vided for in the standards set though each grade has an alternative descriptive name as well. 
Service and Regulatory Announcement, no. 92, Bureau of Agricultural Economics, U.S. Dept. 
of Agriculture (Aug. 1925). 

The need for requiring that “A” or “1” indicate the top grade and that letters or numbers 
be used in order is illustrated by the provision therefor in the Naval Stores Act, 42 Stat. 1435, 
§ 3 (1923), 7 U.S.C.A. § 93 (1927), which reads: 

“The various grades of rosin, from highest to lowest, shall be designated, unless and until 
changed, as hereinbefore provided, by the following letters, respectively: X, \’W, WG, N, M, 
K, I, H, G, F, E, D and B, together with the designation ‘gum rosin’ or wood rosin,’ as the 
case may be. 

“The standards herein made and authorized to be made shall be known as the ‘Official 
Naval Stores Standards of the United States,’ and may be referred to by the abbreviated 
expression ‘United States Standards,’ and shall be the standards by which all naval stores in 
commerce shall be graded and described.” 


” A Survey of the Terms Used in Designating Qualities of Goods, 7, Consumers’ Advisory 
Board, National Recovery Administration (Sept. 1934). 
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standards but provides for their promulgation by a designated adminis- 
trative officer there would seem to be no need for a specific provision re- 
quiring periodic revision. On the contrary, it might be necessary to guard 
against the possibility of sudden and excessive revision by the use of a de- 
vice similar to that contained in the Cotton Futures Act’ to the effect 
that no revision can be made until after an existing standard has been in 
force for some stated period of time or similar to that in the latest proposal 
for a new food and drug act requiring notice and a hearing prior to the 
adoption of any revised standard.’4 If, however, the statute incorporates 
standards or adopts those set or to be set by an independent agency, as for 
example the Food and Drug Act which provides that the United States 
Pharmacopoeia shall be the standard for drugs, then it may be necessary 
to provide for periodic revision. The Pharmacopoeia is completely revised 
only every ten years, though interim revisions are authorized, and it is 
more than likely that technical advances will have the effect of making 
some of the standards obsolete before the time a particular revision is 
made.’5 

The matter of tolerances and deviations must also be considered. The 
difficulty of precisely measuring the quality of particular products, the 
susceptibility of others to chemical changes due to the lapse of time or 
change in climatic conditions, the divergent uses to which particular 
products may be put, and the fact that despite honest efforts and the exer- 
cise of ordinary precaution a certain amount of error constantly occurs 
indicates the need for permitting such limited departures from absolute 
conformity to rigid standards as may be necessary. In consequence, it 
seems desirable that the statute make provision for the fixing of tolerances 


73 39 Stat. 479, §.9 (1916), 26 U.S.C.A. § 740 (1928). 


74S. 5, § 703(c) 74th Cong., rst Sess. (1935). That section further provides that a regula- 
tion promulgated after notice and hearing “shall become effective on a date fixed by the Secre- 
tary, which date shall not be prior to ninety days after its promulgation.” The Cotton Stand- 
ards Act, 42 Stat. 1518, § 6 (1923), 7 U.S.C.A. § 56 (1927), provides that the date on which a 
standard or change or replacement shall become effective shall not be less than one year after 
the date of the order establishing the standard, change or replacement. Ninety days notice is 
required by the Grain Standards Act, 39 Stat. 482, § 2 (1916), U.S.C.A. § 74 (1927). The 
Cotton Futures Act, 39 Stat. 479 § 9 (1916), 26 U.S.C.A. § 740 (1928), provides that no change 
or replacement of any standard shall become effective until after one year’s public notice. 

78 For this reason and also because of the situation which would be presented if the authority 
to make ad interim revisions were revoked, Mr. Walter G. Campbell, Chief of the Food and 
Drug Administration, Dept. of Agriculture, sought to justify § 4(b) of S. 1944, which was de- 
signed to make it possible for the Secretary of Agriculture to provide methods for determina- 
tion of the standards of quality, strength and purity of drug products to supplement those al- 
ready found in the United States Pharmacopoeia and National Formulary. Hearings before 
Subcommittee of Committee on Commerce on S. 1944, 73d Cong., 2d Sess. (1933), 29. 





STANDARDS AND GRADES FOR FOODS AND DRUGS 597 


and deviations from standards or provide that in the establishment of 
standards necessary tolerances and deviations be allowed.” Not only does 
it seem desirable to so provide, but doing so would remove any likelihood 
that standards, failing to provide for tolerar:ces and deviations, could be 
attacked as unreasonable because of the impossibility of exact com- 
pliance.”7 


IV 


The enforcement problems incident to the establishment of a compre- 
hensive mandatory” system of standards and grades of quality are in 
character no different from those presented by the present Food and 
Drugs Act. The proper enforcement of any food and drug legislation 
necessitates provisions setting up adequate inspection machinery. This is 
especially true where the success of such an elaborate scheme is dependent 
upon securing complete adherence. The recognition of this need is attest- 
ed to by the inclusion in the recent proposals of provisions for factory in- 
spection.”? The pending bill goes so far as to provide for what appears to 
be compulsory inspection.*® A’dequate inspection should not, however, be 
carried to the point where it unreasonably hampers and interferes with the 
ordinary business routine. It should be noted, in addition, that the extent 


to which inspection may be required would clearly seem to be limited by 
the prohibition against unreasonable searches and seizures. 

Another question which is tied up with the problem of enforcing stand- 
ards of quality is what provision, if any, should be made with respect to 
the tests, if any be necessary, to be employed in determining whether any 
violation in fact has occurred. The statute may provide that particular 
tests or those set by some independent body, such as the Association of 


N.C. Ann. Code (1931), § 4764 makes express provision for tolerances and deviations. 
See also the Gould amendment to the Food and Drugs Act, 37 Stat. 732 (1913), 21 U.S.C.A. 
§§ 9, 10 (1927). 

77 See U.S. v. Shreveport Grain and Elevator Co., 287 U.S. 77, 85 (1932). 


78 It is assumed that the system will be mandatory. It goes without saying that there is no 
assurance that a permissive system will produce any beneficial results. 

79S. 1944, § 13, 73d Cong. rst Sess. (1933); S. 2800, § 13, 73d Cong., 1st Sess. (1934); S. 5 
§ 707, 74th Cong., rst Sess. (1935). 

Provision for inspection has been provided in other legislation. Butter Act, 32 Stat. 196, 
$5 (1902), 21 U.S.C.A. § 25 (1927); Cotton Standards Act, 42 Stat. 1518, §7 (1923), 7 
U.S.C.A. § 58 (1927); 34 Stat. 1260 (1907), 21 U.S.C.A. § 76 (1927), providing for sanitary in- 
spection of slaughtering and packing establishments. 

8° By § 707(b) the district courts are authorized to restrain the interstate shipment of food, 
drugs and cosmetics if the owner, operator or custodian has denied permission after reasonable 
request. It may be therefore that inspection can be compelled only upon a showing of reason- 
able cause to suspect that a violation has occurred. 
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Official Agricultural Chemists, be employed or may provide that the ad- 
ministrative officer adopt such tests as he may deem reasonable. It has 
been suggested that statutes which specify the tests to be applied offer an 
opportunity to a person required to conform to the standards to determine 
for himself whether or not, in fact, he does conform.™ If the statute fails 
to do so, a person honestly attempting to conform may find himself in the 
predicament, because of the fact that different tests may lead to different 
results, of finding it necessary to justify the particular test which he em- 
ployed. In like manner, the government in any prosecution might also be 
compelled to justify the test by which it had determined that a defendant 
had been guilty of a violation.** Where this is true the same problem 
arises as is at present encountered, because of the lack of standards, in the 
enforcement of the adulteration and misbranding provisions of the Food 
and Drugs Act. But it is not necessary that the statute specify the test to 
avoid this difficulty. It would seem that the same end could be accom- 
plished by the statute’s specifically requiring the administrative officer to 
specify, at the same time he promulgates the standards, the tests which 
are to be employed. Such provision will not only make for certainty but 
at the same time will permit the administrative officer both to adopt such 
tests as appear to him to be reasonable and to keep abreast of scientific 
and technical developments.** Procedure similar to that governing the 
revision of standards may be adopted to prevent too sudden or too fre- 
quent change of tests. A system of standards and grades presents no pe- 
culiar problems with respect to what is an adequate sample of a product 
to be tested. 

There remain to be considered but a few considerations arising out of 
the problem of enforcement, such as the magnitude, cost and burdens 
thereof. It is clear that the attempt to secure conformity to an elaborate 
standard and grade system carries with it a tremendous enforcement prob- 
lem. Nor is it possible to minimize the enormity of the task. But this 

& Deems v. City of Baltimore, 80 Md. 164, 30 Atl. 648 (1894); St. Louis v. Grafeman Dairy 


Co., 190 Mo. 507, 89 S.W. 627 (1905), Knapp v. Callaway, 52 F.(2d) 476 (D.C. N.Y. 1931). 
8 St. Louis v. Grafeman Dairy Co., supra note 81. 


53 See, for example, Knapp v. Callaway, 52 F.(2d) 476 (D.C.S.D. N.Y. 1931); U.S. v. 443 
Cans of Frozen Egg Product, 193 Fed. 589 (C. C. A. 3d 1912), revd. on other grounds, 226 U.S. 
172. 

*4In U.S. v. 100 Barrels of Vinegar, 188 Fed. 471 (D.C. Minn. 1911), it was held that the 
fact that the regulations specified certain tests did not limit the government to the use of those 
tests. 

The substitution of a new test, having sound scientific justification for its use, for a test 


long used and still employed by the trade is not unreasonable, Knapp v. Callaway, 52 F.(2d) 
476 (D.C.S.D. N.Y. 1931). 
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problem reduces itself largely to a matter of providing adequate appropri- 
ation and securing competent personnel.** As has been shown, the me- 
chanics of inspecting, testing and sampling presents no unusual difficul- 
ties. The cost of enforcing the act, which may, in the aggregate, reach a 
sizeable amount—a factor often advanced as an insuperable objection to 
the adoption of any system of standards—has been rather convincingly 
shown to be practically insignificant on a per unit cost basis. In at least 
one case in which detailed inspection of the production of canned goods of 
the sort contemplated was made under the supervision of the Bureau of 
Agricultural Economics of the United States Department of Agriculture, 
the cost of inspection was found to be as little as $.0002083 per can or 
about one-half cent per case.** In no event does the cost compare to the 
potential savings, resulting from purchasing on a quality basis, which 
may be realized by consumers who would, in all likelihood, be more than 
willing to assume the burden of the slight increase in price which might be 
necessitated. It cannot be doubted that the setting up of a complicated 
and detailed system of standards and grades will tremendously increase 
the burden borne at present by persons dealing in foods and drugs of as- 
certaining whether or not the particular products conform to the require- 
ments of the statute. While the burden may be so greatly increased as to 
prevent its being a complete answer, it has never been felt that the obliga- 
tion imposed upon food and drug dealers of ascertaining this fact at their 
own peril is unreasonable.*’ It appears, therefore, that no one of these 
considerations presents a serious obstacle. In any event, they are not of 
sufficient importance to condemn so salutary an improvement as would be 
realized by a system of standards and grades of quality.** 

§s See Food Law Spotlight Hits Whisky, Poison, Humbugs and Alcoholic Candy, U.S. Dept. 
of Agriculture Press Release, no. 1106-35 (Dec. 4, 1934). 


% What This Quality Grading Business Is All About, Advertising and Selling, 26, 36 (Sept- 
27, 1934). “In the case of the inspection of meat for wholesomeness, the cost is considerably 
under one-fiftieth of a cent per pound.” Coles, Standardization of Consumers’ Goods (1932), 
152, citing The Inspection Stamp as a Guide to Wholesome Meat, 10-11, Misc. Circ. no. 63 
U.S. Dept. of Agriculture (May, 1926). 


7 The objection that a statute setting grades and standards would occasion great cost to a 
seller to ascertain whether or not products are up to the standard or grade is not a valid legal 
objection. City of New Orleans v. Vinci, 153 La. 528, 96 So. 110 (1923). 

88 While this article has been limited to legislation with respect to foods and drugs, the same 


considerations would seem to be applicable, and with equal validity, were the legislation to 
encompass other consumers’ goods. 
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STATUTORY REVISION AND THE PROPOSED 
ILLINOIS CRIMINAL CODE 


ALEex Etson* 


I 


E ARE, today, in many common law jurisdictions of the coun- 

try, in the midst of a vital transition period in the form of our 

law. The traditional and distinguishing feature between our- 
selves and the civil law countries, the unwritten law and the written law, 
the declaratory rule of court decision as opposed to the regulation of the 
code, is slowly giving way; we seem to be gravitating toward the Roman 
way, the law of the handbook. This evolution is exerting a profound in- 
fluence in the legislative and judicial process of today." 

Revision, consolidation and codification of statutes has been a signifi- 
cant trend in legislation in recent years. In Illinois this movement has been 
notably marked by the Civil Practice Act, the Business Corporation Act, 
the submission of a number of important revisionary projects at the pres- 
ent session of the General Assembly,? and an ever increasing demand for 


* Member of the Chicago Bar. Mr. Elson was a participant in the drafting of the proposed 
Illinois Criminal Code. 


* Handbook of the Annual Conference of Commissioners on Uniform State Laws (1934), 419 
lists fifty-three Uniform Laws, which, with the exception of five recently drafted laws, have 
been adopted in a number of states. A few of the laws generally enacted and the number of 
jurisdictions enacting follow: Aeronautic Acts, twenty-one; Bills of Lading Acts, twenty-nine; 
Declaratory Judgments, twenty-one; Desertion and Non-support, nineteen; Fiduciaries, six- 
teen; Fraudulent Conveyance Act, sixteen; Limited Partnership Act, twenty; Negotiable In- 
struments Law, fifty-three; Partnership Act, twenty; Sales Act, thirty-four; Stock Transfer 
Act, twenty-four; Veteran’s Guardianship Act, thirty-three; Warehouse Receipts Act, forty- 
eight. 

The codification of court procedure and of other important branches of the law has been 
accomplished in many states. 

? Witness at this session of the Illinois General Assembly, Senate Bill 231 revising all of the 
many laws relating to insurance, House Bills 432-530 inclusive which attempt to conform al- 
most a hundred statutes to the Civil Practice Act, and House Bills 712-717 which present a 
complete revision of the criminal law. 

To the knowledge of the writer there are in preparation for submission to the present or 
next session of the General Assembly, a revision of the laws relating to probate; a marital rela- 
tions act which consolidates all laws relating to marriage, divorce, husband and wife; and a bill 
to rewrite all of the complicated provisions relating to revenue and taxation matters. 


600 















LEGISLATION AND ADMINISTRATION 601 





the complete revision of all the statutes. For the bar generally, revision 
and codification holds more interest than mechanical consolidation.‘ The 
intense study of the body of statute law with a view toward substantial 
improvement has been spurred immeasurably by the activities of the 
American Law Institute, the Commissioners of Uniform Laws, and the 
legislative proposals of various committees of the American Bar Associa- 
tion, state and local bar associations.’ Active lay groups seeking substan- 


tive reforms have also played a large part in the re-examination of the 
statute book.® 


It is this new fashion in legislation which is partly responsible for the 
Draft Code of Criminal Law and Procedure’ of the Illinois Bar Associa- 
tion, prepared in cooperation with the Judicial Advisory Council of Cook 
County. The greater cause lay in the fundamental need for a restatement 
of the criminal law to meet the demands of a mechanized society.* Not 


3 See “An Act to provide for the codification of the general statutes of the State of Illinois,” 
approved June 29, 1927. Ill. Cahill’s Rev. Stat. (1933), c. 131, § 11. An appropriation for this 
purpose has been provided each session since 1927. The Legislative Reference Bureau proposed 
a number of revisionary bills in 1931 and 1933, but none was enacted. 

House Bills 221, 222, 605, and Senate Bill 185 of the present session call for the revision of all 
the statutes of the State by the Attorney General. This follows the recommendation of the 
Section on Classification and Revision of Statutes of the Illinois Bar Association, 23 Ill. Bar J. 
79 (1934). Of interest in this connection is the article by Henry Fitts, Duplication in Publica- 
tion of Statutes, 23 Ill. Bar J. 44 (1934). 


4 This conclusion is based to a certain extent on the legislative reception accorded to the 
bills presented by the Legislative Reference Bureau in 1931 and 1933, pursuant to the act which 
directed the Bureau to rewrite the statutes. Even though these bills did not change the sub- 
stantive law in the slightest degree, no legislator advocated them with enthusiasm and the 
attempt of the Bureau to comply with the statutory mandate was abortive. 

5 Not without credit in this movement are the State Judicial Councils which have often been 
effective agencies in legislative reform. More than twenty states have established by law judi- 
cial councils charged with the duty of improving the administration of justice through the initi- 
ation of legislative proposals. The judicial council movement is discussed in the Report of the 
Judicial Advisory Council of the State of Illinois and the Judicial Advisory Council of Cook 
County of January, 1931, to Governor Emmerson and the General Assembly, p. 38. 


6 The report of the Illinois Committee on Child Welfare Legislation of February 3, 1931 to 
the Governor and the General Assembly recommending some twenty-seven bills, embracing a 
comprehensive plan for the reform of laws relating to children, is a fine example of the contribu- 
tion made by non-lawyers. Some of these bills ultimately became law. 

7 Hereafter referred to as the Draft Code. This Code, published in March 1935, was pre- 
sented to the Section on Criminal Law and Its Enforcement and the Board of Governors of the 
Illinois Bar Association on March 30, 1935. On April 4, 1935, the Code was introduced in the 
General Assembly by Representative Benjamin Adamowski as House Bill 712, together with 
five companion bills, House Bills 713-717 inclusive. 

8 The need for revision is discussed in the Report of the Judicial Advisory Council of Illinois 
of 1931, supra n. 5, and the Report of the Sub-committee on Drafting of the Committee on 
Criminal Law and Its Enforcement, presented to the Illinois Bar Association at the 1934 annu- 
al meeting of the Illinois Bar Association. 
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since 1874 has the whole fabric of the law designed to thwart crime been 
subject to legislative scrutiny. Legislation for criminals since then has 
consisted in the main of sporadic attempts to meet a particular problem 
without any effort to work the new offense created into the pattern set by 
the revisionists of 1874. The result today is an ill-digested mass of 
amendatory acts and an antiquated code often contradictory and incon- 
sistent in terms, wholly lacking in organization, in unified philosophy, and 
in uniformity of treatment. 

It is not necessary further to elaborate the necessity of revision. The 
Draft Code presents the most important change in the substantive law of 
Illinois suggested in this generation. Making the bold assumptions of the 
author’s fitness for the purpose, he does not propose to dwell upon the vast 
social implications of the Draft Code, nor upon the equally important pro- 
cedural changes which it envisages. Rather it is the purpose of this article 
to confine itself to a few of the major drafting problems which were pre- 
sented in the preparation of the Draft Code. Some of these problems we 
may expect to be present in the revision of the criminal law of other states, 
and of other branches of statutory law which require revision and codifica- 
tion ;? they are, therefore, worthy of recording in this transitory period of 
statutory development. 

II 


American criminal codes stand out from the rest of the statutory law as 
definite attempts to avoid the uncertainty of the unwritten law. His- 
torically we have opposed the imposition of penalties except upon a uni- 
form fixed basis, and necessity has dictated a statutory basis for the 
specification of crimes.’ There has, in most states, been developed, how- 
ever, a large body of declaratory law relating to criminal responsibility, 
the nature of a criminal act, and similar problems. 

The Illinois Criminal Code of 1874" is typical of American criminal 
codes. The various crimes are listed in alphabetical order and punish- 
ments therefor fixed. Aside from the distinction between felonies and 
misdemeanors, which will be discussed later, there is no other attempt at 

» The problems of classification of criminal offenses and other drafting problems in connec- 


tion with the revision of the criminal law have been recently studied in New York. See the Re- 
port of the Commission on the Administration of Justice in New York State (1934), 853. 

© Some jurisdictions, however, still allow for the operation of the common law. Thus, as 
was pointed out by Ernst Freund (Legislative Regulation (1932), 11), the 1874 Revision (Div. 
II, § 20) provides: “All offenses not provided for by statute law may be punished by fine and 
imprisonment, in the discretion of the Court.” 

™ “An Act to revise the law in relation to criminal jurisprudence,” approved March 27, 
1874. Ill. Cahill’s Rev. Stat. (1933), c. 38. Hereafter referred to as the 1874 revision. 





LEGISLATION AND ADMINISTRATION 603 


classification of offenses. The matters of criminal responsibility and of the 
nature of the criminal act are discussed in general terms.” It is no wonder 
that the courts have by many decisions built up a criminal law outside of 
the criminal code. The Draft Code, to the extent that it was possible, 
attempted to work into the definition of offenses these decisions of the re- 
viewing courts. Neither time nor expediency permitted the more ambi- 
tious undertaking of truly codifying the entire substantive law in Illinois." 
The procedural portions of the Draft Code do, however, form a code of 
procedure in a more accurate sense."4 


Ill 


The substantive portion of the Draft Code, Title I to Title IV, consists 
in a revision and consolidation of the 1874 Act and more than two hun- 
dred acts passed since that date."* The most important problem in this 
connection involved the decision as to which offenses should be excluded 
from the Draft Code as not partaking of the true character of a penal 
offense. Throughout the statute book there are many hundreds of acts for 
which a criminal penalty is provided. What part of these offenses are 
properly part of the criminal law? Should not a revision embrace in its 
terms all offenses to which a penalty attaches? 

Obviously a revision of the criminal code does not call for such an effort. 
Were such a revision desired, the practical difficulty of collating, classify- 
ing and redrafting these provisions would bar the attempt. Furthermore, 
it is clear that such a revision would result in greater confusion and more 
difficult access to the law. At the outset, therefore, it was necessary to de- 
termine what should be the test for exclusion. 

The test adopted was whether the offense in question was regulatory or 
penal in character. The criminal law, per se, defines crimes and fixes ap- 
propriate treatment. The provisions indiscriminately scattered through- 
out the law are in the main parts of statutes which purport to regulate 


1 Til. Cahill’s Rev. Stat. (1933), c. 38, §§ 617-621. 


13 A project for a model code of the substantive criminal law was discussed at the time of 
the Annual Meeting of the American Law Institute. See 20 American Bar Assn. J. 333 (1934). 
The case for and against codification is discussed by Ernst Freund (Legislative Regulation 
(1932), par. 2), and Frederick K. Beutel, Some Implications of Experimental Jurisprudence, 48 
Harv. L. Rev. 169 (1934). 

4 See Titles V to VIII of the Draft Code. These titles are based to a great extent on the 
Model Code of Criminal Procedure of the American Law Institute. 


*s To be exact, there were two hundred and twenty-nine acts relating to the criminal law 
passed since the 1874 revision. Of this number, eighty-two acts were amendatory of the Crim- 
inal Code, one hundred and ten were complete in themselves, and thirty-seven were amenda- 
tory of acts relating to the criminal law independent of the code. 
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conduct and certain acts at the risk of incurring the punishment specified 
in the statute. Without the antecedent regulatory provisions, the penalty 
which arises from a violation of these provisions would be meaningless. 
To include all of these provisions in the revision would mean making a 
criminal code out of the entire statute book. Moreover, the criminal law, 
having its origin in the concept of crime and guilt, the mores of the group, 
changes relatively slowly. Regulatory statutes have as their basic moti- 
vating force, public welfare, the police power, a concept which in compari- 
son to the criminal law fluctuates rapidly and requires flexible legislative 
expedients. 

Montesquieu expressed the distinction in these words: ‘‘In the exercise 
of the police, it is rather the magistrate who punishes than the law; in the 
judgment of crimes, it is rather the law which punishes than the magis- 
trate.’"? Thus, on the basis of being regulatory in character, a number of 
statutes now found in the chapter on the criminal code in the unofficial 
compilations were excluded." 

Many acts can not be classified easily on the basis of penal or regulatory 
statutes. Very often they partake of character similar to both types of 
statutes.'? Matters which were already regulatory, when incorporated in 
the 1874 revision,”® have lost this character largely because of their dis- 


6 Ernst Freund, Legislature Regulation (1932), p. 12. 

“The peculiar province of the criminal law is the punishment of acts intrinsically vicious, 
evil and condemned by social sentiment; the province of the police power is the enforcement of 
merely conventional restraints, so that in the absence of possible legislative action, there would 
be no possible offense.” Freund, Police Power (1904), 21. 

"7 Spirit of the Laws, XXVI, 24. 


8 Thus §§ 30-45, relating to butter; §§ 67-74, relating to bedding; §§ 121a-121¢, relating 
to carnivals; §§ 151a—-151i, relating to dance halls; §§ 192a-192w, relating to the Drug Act; 
§§ 274-276, relating to false-stamping of canned goods; §§ 304-314, relating to itinerant ven- 
dors; §§ 349-350, gasoline receptacles; §§ 351-353, storage gasoline; §§ 497-498, mattresses; 
§§ 518-524, relating to mobs; §§ 525-535, relating to sheriff’s powers; §§ 538-541, relating to 
shanty boats; §§ 604-608, relating to criminal identification; §§ 608a—6080, relating to detec- 
tives; §§ 780a—780q, relating to State Bureau of Criminal Identification; §§ 780h--780n, relat- 
ing to radio broadcasting; § 781, relating to expenses of conviction of criminals in other states; 
§§ 782-783, relating to payment of fines to humane societies; §§ 784-800, relating to proba- 
tion,—all of Chapter 38, Smith-Hurd Rev. Stat. (1933); and §§ 2-12, relating to non-support; 
§§ 73-81, relating to ophtholmia neonatorium; §§ 119-125, relating to cottonduck; §§ 247 
(1)-247(7), relating to commercial fertilizer; §§ 248-255, relating to fire-escapes; §§ 316(11)- 
316(17), relating to horse-racing; §§ 460-474, relating to paints and oils; and §§ 487(1)- 
487(11), relating to plating,—all of Chapter 38 Cahill’s Rev. Stat. (1933), were omitted from 
the Draft Code as regulatory in character. 


9 The regulation of firearms or of explosives is typical of this character of offense. 


2° §§ 4-8 of the Criminal Code relating to the sale of abortifacient drugs, and the adultera- 
tion of foods, Ill. Cahill’s Rev. Stat. (1933), c. 38, §§ 16-29. and §§ 62 and 63 of the Criminal 
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association from the statutes of which they were once an intrinsic part. 
Having been part of the Criminal Code for 61 years, to exclude them 
would be difficult. If included, into what part of the statute book would 
they now fit? In the main, therefore, all provisions contained in the 1874 
code, unless obsolete because of their archaic nature, were included. In 
the same class belong many short regulatory acts which for many years 
have been included by the unofficial compilers of the statutes as part of the 
Criminal Code. As for example, the acts regulating firearms, machine guns, 
embalming fluids, explosives, advertisements, silver imitations, ticket 
scalping and tipping.” Very often these provisions resembled regulatory 
provisions contained in the 1874 revisions.” Wherever there was this 
identity in character so that the matter of working the provisions into the 
revision was made simple, temptation led again to exceptions.*? These ex- 
ceptions may seem arbitrary, but the justification is the rule of conven- 
ience. The bulk of the new offenses made part of the Draft Code have for 
many years been in the twilight zone of legislation. These offenses were 
created by statutes enacted outside of the 1874 revision, but which were 
clearly penal in character, punishing objectionable practices growing up 
since 1874 and not attempting to regulate in any respect. In truth, be- 
cause of the practice of the unofficial compilers of sandwiching these acts 
between portions of the Criminal Code, the acts have come to be generally 
regarded as part of the Criminal Code.’s 


Code relating to the labelling of poisonous drugs, Ill. Cahill’s Rev. Stat. (1933), c. 38, §§169- 
170, illustrate the matters so incorporated. 


t See Ill. Cahill’s Rev. Stat. (1931), c. 38, §§ 141(1)-141(7) (dangerous weapons); §§ 183- 
185 (embalming fluid); §§ 207-214 (explosives); §§ 222-223 (advertising); §§ 330-332 (gold 
and silver); §§ 409(1)-409(7) (machine guns); §§ 574(1)-574(3) (ticket scalping). 


22 Compare sub-paragraphs (a) to (e) of § 118 of the Draft Code relating to drug violations, 
or the provisions of § 121 relating to fraud; these sections are partly taken from the 1874 revi- 
sion and partly from acts passed since that time, yet there is a close identity in matter and pur- 
pose throughout. 


23 Note, for instance, how paragraphs (d), (h), (j), and (i), taken from separate acts, fit 
naturally into § 103 on fifth grade swindling. 


24 A glance at § 568, the repealing clause, will indicate how many of such statutes were 
grafted into the Draft Code. 


s Although the unofficial compilers have been blamed for this practice (Freund, Legislative 
Regulation (1932), 34) an examination of the session laws reveals that by reason of precedent 
or otherwise the various secretaries of state have, at least since the 1874 revision, indiscrimi- 
nately placed many such acts in the chapter on the Criminal Code, in the session laws, irrespec- 
tive of the true nature of the offense. Thus provisions relating to bastardy, to boarding homes 
for children, to bedding, to drug regulation, and similar offenses were assigned to Criminal 
Code chapters in session laws. 
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IV 


Another important problem before the drafting committee involved 
reconciling the distinction between felonies and misdemeanors” to the re- 
classification of offenses to which the draft was committed.” 

It was first planned to do away with the distinction altogether.** The 
new classification, it was hoped, would be a better substitute. The arbi- 
trary nature of the distinction, unscientific in its basis, made its abolish- 
ment desirable.” But an examination of the statute book revealed that 
the desired change could be accomplished only through the passage of a 
great many amendatory acts.*° The laws of Illinois fairly bristle with 
references to ‘felonies’ and ‘misdemeanors.’** Furthermore, the long tra- 
dition of the distinction in the many court precedents acted as an addi- 
tional barrier. Because of these practical impediments the committee felt 
constrained to retain the distinction as collateral to the classification. 
This action, although in truth dictated by expediency, is not inconsistent 
with the purposes of the draft. The old distinction now serves the sole 
purpose of reconciling the Draft Code with the terminology of the statute 
book. In terms of the distinction, crimes of the first and second grade 
would be felonies; the lesser grades of crimes, misdemeanors. Elsewhere 


% This distinction is set out in § 5 of Division II of the 1874 revision providing, “A felony is 
an offense punishable with death or by imprisonment in the penitentiary,” and § 6 of Division 
II which provides, “Every other offense is a misdemeanor ” See Ill. Cahill’s Rev. Stat. 
(1933), ¢. 38, § 614. 

27 The Draft Code provides for a classification of all offenses into six grades according to the 


seriousness of the offenses. For a list of the offenses in each grade see §§ 11, 22, 41, 66, 87 and 
108. 


28 Report of the Sub-committee on Drafting of the Committee on Criminal Law and Its 
Enforcement, supra note 8. 


»° A similar sentiment is expressed in the Report of the Commission on the Administration 
of Justice in New York State (1934), 869. 

3° A possible alternative would be the use of the device of legislation by reference. An 
amendment of the Statutory Interpretation Act, together with appropriate language in the 
Draft Code may possibly be a method of avoiding statutory multiplicity. The device has met 
with some criticism among draftsmen (Lord Thring, Practical Legislation, 48-58). An addi- 
tional objection would exist in the necessity of giving the amendment and the Draft Code a 
retrospective effect. This device was distrusted in the movement to conform all statutes to the 
terminology of the Civil Practice Act. See House Bills 432-530 inclusive of the present session. 

3 A study made by the Associate Committee on the Amendment of the Law, of the Chicago 
Bar Association reveals three hundred and nine misdemeanors and thirty-two felonies pro- 
vided for outside of the criminal code. 

# Preface to Draft Code, page IV. 

33 Thus §§ 3 and 4 of the Draft Code keep the definitions found in the 1874 revision; see 
supra note 26 § 5 provides: 

“Without reference to the distinction between felonies and misdemeanors, all offenses shall 
be classified into six grades as follows: (1) crimes of the first grade; (2) crimes of the second 
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in the Draft Code, all punishments provided for in the statute book out- 
side the Criminal Code are classified in accordance with the division of 
crimes provided by the Draft Code.*4 By this device the same end has, in 
effect, been achieved and in time it is hoped that the words felony and 
misdemeanor will be regarded as archaic and wheliy unnecessary. 


V 


The structural organization of the Draft Code is designed to overcome 
the defects of most existing penal statutes. An examination of almost any 
section of the present Code reveals a mingling of the following elements: 
the definition of the offense sought to be punished, revisions relating to 
attempt and to accessoryship, the penalty to be imposed, provisions re- 
lating to procedure or to evidentiary matters, and provisions setting 
standards for exoneration and exemption.*s 

The obvious advantage of such a section is that it is complete in itself 
and there is no necessity to refer to other sections of the Criminal Code for 
guidance. The disadvantages are that: (1) the legislature is prone to pass 
an entire new act to cover a specific offense without attempting to recon- 
cile the new provision with the Criminal Code.* 

(2) When a section is added to the Criminal Code, because of its com- 
pleteness, there is no compelling necessity to examine the rest of the Code, 
and often lack of uniformity in definition, penalty and circumstances of 
excuse or exoneration results. 


grade; (3) crimes of the third grade; (4) crimes of the fourth grade; (5) crimes of the fifth grade; 
(6) petty offenses. 


34 § 158 provides treatment in accordance with the six divisions of offenses of the Draft 
Code for all offenses not defined in the Draft Code. 


3s A typical section is § 57 of the Criminal Code, Ill. Cahill’s Rev. Stat. (1933) c. 38, § 145: 

‘Whoever keeps or maintains a house of ill fame or place for the practice of prostitution or 
lewdness, or whoever patronizes the same, or lets any house, room or other premises for any 
such purpose, or shall keep a common, ill-governed and disorderly house, to the encouragement 
of idleness, gaming, drinking, fornication or other misbehavior, shall be fined not exceeding two 
hundred dollars, or imprisoned in the county jail or house of correction for a period of not more 
than one year or both. When the lessee or keeper of a dwelling house or other building is con- 
victed under this section, the lease for contract for letting the premises shall, at the option of 
the lessor, become void, and the lessor may have the like remedy to recover the possession as 
against a tenant holding over after the expiration of his term. And whoever shall lease to an- 
other any house, room, or other premises, in whole or in part, for any of the uses or purposes 
punishable under this section, or knowingly permits the same to be so used or occupied, shall be 
fined not exceeding two hundred dollars, or imprisoned in the county jail or house of correction 
for a period of not more than one year, or both, and the house or premises so leased, occupied or 
used shall be held liable for and be sold for any judgment obtained under this section, but if 
such building or premises belongs to a minor or other person under guardianship, then the 
guardian or conservator and his property shall be liable instead of such ward, and his property 
shall be subject to be sold for the payment of said judgment.” 


3% Glaring examples of this practice exist particularly with reference to gambling, prostitu- 
tion and malicious mischief. In all of these offenses, the pressure of special interest groups 
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(3) Systematic and planned treatment of criminal offenders is discour- 
aged and, in fact, made impossible by the confusion which arises through 
inconsistencies caused by the sporadic use of the section complete in 
itself.37 

(4) Construction by the courts and the bar is made more difficult and 
confusing to the extent that the courts are compelled to discourage the 
use of the language of the statute.** 

(5) The section complete in itself is apt to be overly long, replete with 
provisos and gutted with references here, there and everywhere. 

To overcome these difficulties the Draft Code provides for the separa- 
tion of the elements referred to. Title J includes among other general pro- 
visions definitions for assault, attempt and accessoryship which eliminate 
the necessity of referring to these situations in each offense. Title IJ is 
limited solely to the definitions of crimes and petty offenses. Title III is 
limited to circumstances of exemption and exoneration. Title IV em- 
braces all penalties and other treatment accorded to offenders. Title V to 
Title VIII include all procedural matters. 

The real drafting contribution of the Draft Code lies in the fact that its 
structure will automatically compel future legislatures to prepare amend- 
ments to the criminal law in accordance with the classification of the Code. 
Hereafter, the legislative draftsman will have to ask the legislative pro- 
ponent, what grade offense do you regard this? Once this question is an- 


swered, the remaining mechanics of amendment are simple. They consist 
only in the addition of a new definition to the grade of offense to which the 
amendment relates. All the other necessary provisions, penalty, proce- 
dure, exoneration and exemption, will immediately attach. 

Although a code is probably the highest form of legislative expression, 


causes the enactment of separate acts at almost every session of the General Assembly. Asa re- 
sult, these offenses proved the most difficult to reconcile and organize. See §§ 59, 62 and 77 of 
the Draft Code. As pointed out, supra note 15, of two hundred and twenty-nine acts relating 
to the criminal law enacted since 1874, one hundred and ten were acts complete in themselves. 
An examination of these acts discloses that most of the offenses defined could have been written 
into the Criminal Code. 


37 Note the variations in punishment for altering the mark or brand of a mule or domestic 
fowl and the identification number of an automobile. For the former the penalty is imprison- 
ment in the penitentiary for not less than one nor more than three years if the value exceeds 
$15.00; for the latter a fine not to exceed $200.00 or imprisonment in the county jail for a 
period not to exceed six months. 

Stealing a horse is punished by imprisonment in the penitentiary from three to twenty 
years, stealing a motor vehicle, from one to twenty years. 


38 See People v. Garines, 314 Ill. 413, 145 N.E. 699 (1924), in which a charge of self-defense 
in the language of § 149 of the Criminal Code was held improper, the court stating that this 
section did not give the jury any accurate knowledge of the law. 
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it remains so only if it is not constantly subjected to haphazard planless 
amendment. The 1874 revision did not project itself beyond the year of 
its enactment because it provided no method of moulding future changes 
in the criminal law. As a result, the 1874 revision today forms, perhaps at 
the most, one half of the substantive criminal law. As has been indicated 
it is entirely lacking in organization, devoid of a uniform philosophy or 
method of treatment, and distinguished only by confusion in thought and 
in detail. It is thus hoped, by virtue of the structural organization, that 
the Draft Code will not meet with the same disintegration in the course 
of time as did the 1874 revision: that unity will remain unity and that the 
harmony wrested from the existing law will continue. 


VI 


In order effectively to carry through the structural organization, def- 
initions were resorted to freely. Although the 1874 revision contained a 
definition of assault ,3* attempt,*® and accessoryship before the fact,** these 
definitions were not intended as legislative shortcuts. Repeatedly, 
throughout the many sections of the 1874 revision, there is an effort to 
cover all of these situations without making avail of the definitions. By 
the use of three broad definitions,*? the necessity of embracing the situa- 
tion of an assault, an attempt, or an accessoryship in each section defining 
an offense is eliminated. A great saving of language is accomplished by 
this device. There is also the added virtue of the assurance that every 
definition of an offense includes assault, attempt and accessoryship. In a 
lesser way the other definitions included under Title J operated to redeem 
the bulk of the bill. 

In an effort further to clarify and reorganize definition of offenses, 
groups of offenses with common characteristics were brought together. 
Thus all the fraudulent offenses, obtaining money under false pretenses, by 
false personation, by false financial statement, checks or other writing, 
and similar frauds, were grouped under the section on swindling. The 
theftuous offenses, embracing larceny by bailee, embezzlement, receiving 
stolen property, conversion of moneys, thefts by officers and by other per- 
sons acting in a fiduciary capacity, were placed in the section on theft. 
Malicious mischief embraced a variety of offenses against the property of 
the public, railroads, telegraph companies, newspapers, and other special 


39 §§ 20, 23, of the 1874 Revision, Ill. Cahill’s Rev. Stat. (1933), c. 38, §§32-34. 
4 § 1 of Division II of the 1874 Revision, Ill. Cahill’s Rev. Stat. (1933), c. 38, § 610. 


# §§ 2 and 17 of Division II of the 1874 revision, Ill. Cahill’s Rev. Stat. (1933), c. 38, 
§§ 611, 626. 


# §§ 6, 7, and 8 of the Draft Code. 
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interests.** By this method of grouping, and by the use of the definitions 
and the economy of the structural organization, the 671 sections of the 
statute book now devoted to the substantive criminal law were reduced to 
175 sections.*4 

VII 


The classification of offenses in any criminal code necessarily must be 
the expression of the underlying social philosophy of the time. Its deter- 
mination therefore is more a question for the policy maker than for the 
draftsman. Nevertheless the classification adopted fundamentally shapes 
the architecture of the draft. 

The first criminal code of Illinois, adopted one year following the incor- 
poration of the state, merely listed offenses, without so much as arranging 
them in alphabetical order.‘* The criminal code of 1827 more nearly ap- 
proached modern codes, and through an organization of seventeen divi- 
sions classified offenses according to the nature of the offense.** The 1845 
revision presented a much more expanded code and again offenses were 
distinguished on the basis of their nature.‘7 The present code presented 
as part of the ambitious revision of all the statutes in 1874, interest- 
ingly enough abandons the division according to the nature of the of- 
fense, which in the interim had become popular in other states,“* and 
is content with a simple arrangement of offenses according to the al- 
phabet. 

The Draft Code rejects all of the antecedent classifications and presents 
as its most important project a classification of offenses into six grades 
according to the severity of the punishment. Apart from what may be 
said for or against the policy of division on this basis, there was at once 


43 §§ 34, 38, 40, 50, 64, 65 of the Draft Code. 


44 This is based on Chapter 38 of the Smith-Hurd Revised Statutes (1933). It is to be re- 
membered, however, that certain sections were omitted as regulatory. See supra note 18. 


4s “An Act respecting Crimes and Punishment,” approved March 23, 1810, lists the follow- 
ing offenses in the order named: treason, murder, manslaughter, riots, larceny, forgery, usurpa- 
tion, assault and battery, fraudulent deed, disobedience of children and servants, obtaining 
goods by fraudulent pretenses, arson, hog stealing, maiming and disfiguring, rape, sodomy, 
bigomy (spelling of statute) and forcible and stolen marriages, perjury. 

# The divisions of offenses were: crimes against the government and people; crimes and 
offenses against the person; crimes and offenses against habitations and other buildings; crimes 
and offenses relative to property; forgery and counterfeiting; crimes and offenses against public 
justice; offenses against the public peace and tranquillity; offenses against the public morality, 
health and police; offenses committed by cheats, swindlers and other fraudulent persons; 
fraudulent and malicious mischief; offenses relative to slaves, indentured servants and ap- 
prentices. 

47 The divisions of offenses were identical with the 1827 code. 

4 Thirty states classify their crimes according to type. 












LEGISLATION AND ADMINISTRATION 





611 


presented the problem of arrangement of offenses within each grade.‘ 
The plan which seemed to afford the greatest ease in organization and in 
presentation was that of listing the offenses in alphabetical order in each 
grade.*° In order to effectuate this plan another unique device was resort- 
ed to that of giving to each offense a descriptive label. There are three 
additional reasons for this method. If the label is sufficiently descriptive, 
it acts as a short digest of the definition and presents the important part 
of the section first; the labels operate to make the method of definition 
more uniform; the labels in time will become currently used to describe the 
crime defined. 

Labels which are new and which illustrate the technique employed are: 
trafficking in explosives; escape; falsification of financial statement: 
swindling theft; malconduct toward children; tampering with witnesses; 
official misconduct. Occasionally it was difficult to get a label sufficiently 
descriptive to convey the exact connotation desired. It was then that the 
ingenuity of the drafting committee was taxed to the extreme and its 
members ventured into long epistemological excursions.* 


VIII 

It is not submitted that the problems® herein briefly dealt with have 
found their perfect solution in the Draft Code. Experience with the Code 
reinforces the conclusion that revision of important branches of the law 
cannot be governed entirely by ordinary rules of draftsmanship, that leg- 
islative expedients must be devised to meet the exigencies of the body of 
law under examination. Only by intensive additional study will standards 
of legislation peculiarly adapted to codification emerge. 


49 The Report of the Commission on the Administration of Justice in New York (1934), 875 
devotes considerable attention to this matter. 


5° The other alternatives, such as division on the basis of the type of crime, or the social 
interest sought to be protected, were thought too cumbersome for practical use. By way of 
facilitating the locating of offenses each grade of offense is preceded by a section listing the 
offenses within the grade in alphatitical order. 

st Amusing discussions arose over possible labels. A suggested label for criminal banking, 
for instance, was banking malversation. 


8? Each of these problems could well form the subject of a separate article. Other problems 
are worthy of comment if space permitted. Particular attention should be called to § 568 of the 
Draft Code setting up a detailed saving clause of a type unusual in Illinois. Its provisions were 
adopted to avoid any doubt which might arise because of the conflicting decisions of the Su- 
preme Court. The confusion which arose after the enactment of the Civil Practice Act because 
of the general saving clause served as an example to the drafting committee. 

Farmer v. People, 77 Ill. 322 (1874); People v. Zito, 237 Ill. 434, 86 N.E. 1041 (1909); 
Merlo v. Coal and Mining Company, 258 Ill. 328, 101 N.E. 525 (1913); Wall v. Chesapeake 
and Ohio Ry. Co., 290 Ill. 227, 125 N.E. 20 (1919), 256 U.S. 125 (1921); Vulcan Detinning Co. 
v. The Industrial Commission, 295 Ill. 141, 128 N.E. 917 (1920). See also Sutherland, Statu- 
tory Construction (2d. Ed. [by Lewis] 1904), § 256 ff., § 355. 

It is interesting to contrast the saving clause of the Draft Code with that of the 1827 Crim- 
inal Code, Rev. Laws of Illinois (1827), 168. 
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VOTING ON CONSTITUTIONAL CONVENTIONS 
AND AMENDMENTS 


KENNETH C. SEaArRs* 


EARLY every voter in Illinois with a progressive spirit will 
admit that the present Illinois Constitution is either in need of 
amendment or revision. It is also perfectly true that it is 

extraordinarily difficult to secure either an amendment or a revision. No 
amendment except one for a bond issue has been adopted since 1904. The 
proposed revision in 1922 was defeated, despite many good changes that 
were prepared, only to be submitted as a unit for a single vote. The major 
factors that are forcing the state to be politically backward are the pro- 
visions in the present state constitution for its revision and amendment." 
The powerful defect in those provisions is the requirement that a ma- 
jority of all who in any manner become voters at a general election must 
approve of a proposal for an amendment or constitutional convention 
before the proposal is adopted. It is not sufficient that the favorable vote 


is a majority of those who voted upon the proposal. Thus, a person who 
becomes a voter in the sense that he takes a ballot and votes for one person 
or proposition thereon but fails to vote on a proposal for a constitutional 
amendment or convention is nevertheless the equivalent of a negative 


* Professor of Law, University of Chicago Law School. 


:“§ 1. Whenever two-thirds of the members of each house of the General Assembly shall, 
by a vote entered upon the journals thereof, concur that a Convention is necessary to revise, 
alter or amend the constitution, the question shall be submitted to the electors at the next gen- 
eral election. If a majority voting at the election vote for a convention, the General Assembly 
shall at the next session, provide for a convention, to consist of double the number of members 
of the senate, to be elected in the same manner, at the same places, and in the same dis- 


“§ 2. Amendments to this Constitution may be proposed in either House of the General 
Assembly, and if the same shall be voted for by two-thirds of all the members elected to each 
of the two houses, such proposed amendments, together with the yeas and nays of each house 
thereon, shall be entered in full on their respective journals, and said amendments shall be sub- 
mitted to the electors of this State for adoption or rejection, at the next election of members of 
the General Assembly, in such manner as may be prescribed by law. The proposed amendments 
shall be published in full at least three months preceding the election, and if a majority of the 
electors voting at said election shall vote for the proposed amendments, they shall become a 
part of this Constitution. But the General Assembly shall have no power to propose amend- 
ments to more than one article of this Constitution at the same session, nor to the same article 
oftener than once in four years.” Constitution of Illinois (1870) art. XIV. 
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voter on such constitutional proposal. In this way a number of proposed 
constitutional amendments in Illinois which have received large majorities 
of those voting upon the amendments have nevertheless failed of adoption 
because of a failure to receive a “constitutional” majority, i.e., a majority 
of all who voted for anybody or anything on the particular occasion.? The 
problem is to find a way out of this constitutionalmorass. To do this it 
will be helpful to know how we happened to get into the morass. 
Despite the obvious fact that those who drafted the constitution in 
1870 were very conservative and sure of themselves it does not seem fair 
or accurate to accuse them of a desire to make their constitution prac- 
tically incapable of amendment. In 1870 the mechanics of voting were 
very different from those of today. Therein is the difference between a 
constitution that could be amended when such was the majority senti- 
ment in the state and a constitution that can only be amended when the 
sentiment is overwhelming or approaches the universal. In 1870 there 
was no Official ballot in this state. Ballots were printed by the parties and 
handed to the voters by party workers at the polls. Consequently, if a 
party organization printing ballots was favorable to a proposed amend- 
ment a statement to this effect was printed on that party’s ballot. The 
person who expressed himself by using that ballot voted in favor of the 
amendment unless he used some diligence to “scratch” that statement 
from the ballot. True, another party could take the contrary action or, 
do what was the same in effect, omit any statement of the proposal from 
its ballot. Bui statistics show that all five amendments proposed during 
the period from 1870 to 1891, until a law provided for an official ballot, 
were adopted.‘ With this law in 1891 there came an end to the method 
of voting with which those who framed our constitution were familiar. 


? See Constitutional Convention Bulletins, 180, and Illinois Blue Book (1933-34), 36-38. 


3 “The printed ballot has been in use in Illinois since 1848. Until 1891, however, the print- 
ing of ballots devolved upon political parties, and the parties could either: (1) omit all mention 
of the proposed amendment from their ballots; (2) print the measure in such a way as to leave 
the voter an option to vote for or against it, or (3) to print either the affirmative or the negative 
of the measure. The third alternative was the one usually taken advantage of, and every 
straight party vote was therefore cast in accordance with the party action which appeared up- 
on the ballot. Upon a ballot of this character it was easily possible to cast upon a measure sub- 
stantially the same vote as that cast by regular voters upon candidates. .. . . ” Constitutional 
Convention Bulletins, 177-178. 

See also an article by C. O. Gardner in 5 Am. Pol. Sc. Rev. 394 (1908). 


4 See supra note 2. The officia! ballot law appears in Laws of Illinois for 1891, 107-121. See 
particularly §§ 16 and 14. The latter provided in part: “If a constitutional amendment or 
other public measure is submitted to a vote, such question shall be printed upon the ballot 
after the list of candidates.....” 
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From 1891 to 1899 proposals for constitutional amendments were 
placed on the official candidates’ ballot in a way that did not attract par- 
ticularly the attention of the voters. Worse, it was necessary for every 
voter to mark his preference for the proposal if he were to be counted in 
favor of it. Otherwise, under the constitutional provision, he would be 
counted as voting in the negative. The results were disastrous. During 
this second period none of the three constitutional proposals was adopted 
and none received in excess of twenty-five per cent of the votes cast at the 
election counting both the yeas and the nays. The remaining seventy-five 
per cent and upward represented voters who expressed no opinion but 
were nevertheless counted as voting in the negative.’ Thus, in this period 
the people of Illinois, as far as proposed constitutional changes were con- 
cerned, were under the complete domination of the indifferent and ig- 
norant voters. This great change appears to have been nothing else except 
an unforeseen result of a change from an unofficial to an official ballot 
of a particular sort. 

The sad fact is that Illinois has not yet managed to remove this handi- 
cap in a satisfactory way. In 1899 a law provided that proposals for con- 
stitutional amendments and conventions should be submitted on a sepa- 
rate ballot, the “little” ballot. It was thought that this would attract the 
attention of the voters to a greater extent than such a proposition on the 
candidates’ ballot. This proved to be true, but the difference in important 
results has not been impressive.® Illinois in the main is still controlled in 
such voting by the indifferent and ignorant. We are still in the morass. 

Governor Emmerson made an attempt to emerge in 1929 when he 
persuaded the General Assembly to place constitutional proposals on the 
candidates’ ballot. He and others hoped that by providing that such 
proposals should be placed in a separate column on the left side of the 
ballot no voter would fail to see it. The law has not received a long test, 
but results to date indicate that the situation is somewhat worse than 
that under the law of 1899 providing for the separate or “‘little” ballot.’ 
As a matter of fact the ballot as printed in Chicago, at least, is very large 

5 See Constitutional Convention Bulletins, 180-181, and Illinois Blue Book (1933-34), 37. 

6 See Laws of Illinois for 1899, 151. Observe that section 16 was the section amended but 
that § 14 was not mentioned. Compare supra note 4. 

Between 1899 and 1929 five proposals to amend the constitution were submitted. Only two 
of these received the required constitutional majority and one of these was a bond issue. No 
proposal for a material change in the constitution has been adopted since 1904. A proposal for 
a constitutional convention carried in 1918. See Illinois Blue Book (1933-34), 37-38. 

7 See Laws of Illinois for 1929, 392-394. § 14 was amended by eliminating the words set 
forth in supra note 4. § 16 was amended so that it ceased to apply to proposals for constitu- 
tional amendments but continued to regulate voting on “public measures.” § 15} was added 
and it provided for the submission “upon the same ballot as the names of candidates for State 
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constitutional propositions have not been printed in a manner that 
ly arrested the attention of the careless and indifferent voter. Under 
utory authority which could be conferred, the type could be larger, 
ted hands could point to the proposal, color type could be used, or the 
position could be placed across the top of the ballot, or bétween the 
nocratic and Republican columns. Whether any of these suggested 
ations would produce better results must remain a matter of specula- 
_ As matters now appear the Emmerson law is a failuré. What will 
he next experiment? 

perimentation seems to bea hateful word to many minds these days, 
in this situation we must experiment further or submit to what seems 
enearly a hopeless situation. Senator Ward introduced in the present 
jon of the General Assembly Senate Bill 81 which would return 
he law of 1899, the separate or “‘little” ballot.* His bill passed the 
ateon March 20 and at this writing is pending in the House of Repre- 
tives. But why should we go back to a method that has been proved 
horoughly to be so clearly inadequate? Why not hope that a successful 
hod can be evolved by trial and error? Senator Mayor has introduced 


bills which express such a hope. Senate Bill 280, with Senate Bills 
and 279 as minor companion bills, seeks to weld together the Emmer- 
law and the proven advantages in the mechanics of voting prior to 
1, the year our troubles started.? The separate column on the left of 


her offices to be voted at such election in a separate column at the left of the names of all 

dates for office.” Observe that this section does not in terms apply to proposals for as- 

g a constitutional convention but in Chicago, at least, it was thought to control the 
gon the proposal for the purpose that was submitted at the November, 1934, election. 

inder the Emmerson law in 1930 a proposal, which many friends of taxation reform could 

to amend the revenue clause of the constitution failed to obtain even a majority 

we voting on the proposal, to say nothing of a majority of the total vote cast at the 


1932 another submission of the so-called gateway amendment received 1,080,541 favor- 
tes as against only 275,329 negative votes. Yet the proposal which received a majority 
12 was defeated by a “constitutional” majority of 652,423. Less than thirty-nine per 
the 3,465,927 voters at the election voted on the proposal. See Illinois Blue Book (1933- 
w proposal in 1934 for a constitutional convention which received a majority of 105,142 
ws Voting on the proposition was far short of a “constitutional” majority. 
tbe only difference between Senator Ward’s bill and the law enacted in 1899 is that Sena- 
Ward’s bill confines itself to proposals for constitutional amendments while the separate 
law of 1899 included proposals known as “public measures.” 
Bills 278 and 279 have been “Tabled.” In place of them Senate Bill 357 has been 
duced by Senator Mayor. 
May 8, 1935, word was received that Senate Bills 280 and 357 had passed the Illinois 
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the candidates’ ballot would remain as it is now. There any voter may 
vote for or against any constitutional proposition. In addition, any party 
which in its state convention adopts a resolution approving the constity- 
tional proposal will thus cause an affirmative statement of that proposal 
to appear at the foot of its party column and _a vote in the party circle 
(straight ticket) will be a vote in favor of the proposition unless elsewhere 
on the ballot an inconsistent vote is marked. This inconsistent vote 
normally would appear, it seems, in the column on the left of the ballot, 
but it might appear by making a cross (X) opposite a negative statement 
of the same proposal, if there happens to be such, at the foot of some other 
party column. It is expressly provided that a party in its state convention 
may adopt a resolution in opposition to a constitutional proposal; if it 
does then a cross (X) in the party circle of that party column will be a 
vote against the proposal unless there is an inconsistent expression clse- 
where on the ballot as heretofore explained. 

An objection may be made to Senator Mayor’s bills that they will 
afford an opportunity for political parties to work at cross purposes; that 
the approval of a proposal by the convention of one party will be offset by 
the disapproval by the convention of another party and vice versa. There 
appear to be two answers to this objection. In the first place it should not 
be forgotten that an essentially similar scheme of voting worked out prior 
to 1891 so that five proposed constitutional amendments out of five were 
adopted by the voters. The second answer is that under the present con- 
stitution as interpreted by the Illinois Supreme Court in People v. Steven- 
son," every voter at an election is counted as voting in the negative on 
constitutional proposals unless he distinctly casts an affirmative vote. 
So, the disapproval of a proposal by a party convention is no more adverse 
to constitutional reform than a refusal by a convention to adopt a resolu- 
tion either for or against a constitutional proposal. Then it should not be 
forgotten that if a party convention adopts a resolution against a pro- 
posal a member of that party voting in the party circle can cast a vote in 
favor of the proposal by making an “X” opposite the word “yes” in 
the separate column on the left or by making an “X” in the blank space 
opposite the affirmative statement of the proposal at the foot of another 
party column provided, of course, some party with a column has taken 
affirmative action. Either of the latter methods of voting takes pre- 
cedence over the “‘X” in the party circle. 

The following statistics of the votes cast at the last November election 
show some possibilities for effectiveness in the bills proposed by Senator 
t 281 Ill. 17, 117 N.E. 747 (1017). 
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yor. This information was secured from the Board of Election Com- 
sioners of Chicago. The wards selected for examination probably are 
rds with a higher percentage of “straight” party votes than the aver- 


{Senator Mayor’s bills become laws those in Illinois who are interested 
constitutional reform may renew their hope. With such law a “gate- 
y’ amendment emerges from the dream stage. It has been presented 
r times and is better understood and appreciated, apparently, than any 
er proposal that has been made. But we should be careful to secure 


VoTE on 
Teen Const. Conv. STRAIGHT STRAIGRT Srraicut 
Vorz Cast }(——__ Tota. Democ. Repu. Vores 
Vote Vote ToTat 
**Ves’’ “No” 


14,443 7,723 1,788 9,511 11,069 2,027 13,096 
23,312 12,951 1,456 14,407 18,423 1,071 


19,494 
24,539 9,795 2,922 12,717 15,911 3,753 19,664 
27,520 7,106 4,728 11,834 14,090 4,259 18,349 
23 883 6,133 4,986 11,119 12,661 3,824 16,485 
27,972 8,823 4449 13,272 13,824 6,017 19,841 


ferent type of a “gateway” amendment than any offered heretofore. 
rather amazing that heretofore every such proposal has been prac- 
confined to changing only one defect in our present amending clause, 
le XIV, section 2. This prohibits voting upon changes in more than 
ticle of our present state constitution at any one general election. 
“gateway” proposals in the past in general have been limited to 
ing this feature." This is not the provision in our present amending 
that is causing the significant trouble. That is being caused by the 


be proposal of 1891, aside from one insignificant change, that was perhaps the error of a 
merely substituted the word “two” for the word “one” before the word “article” which 
was changed to the plural. See Laws of Illinois for 1891, 217. The constitutional pro- 
copied in supra note 1. 
proposal for 1895 omitted the insignificant change. It substituted the word “three,” 
of the word “two,” for the word “one.” Then it changed the next to the last word in 
nding clause from “four” to “two.” See the Laws of Illinois for 1895, 331. 
proposal of 1923 omitted the insignificant change and otherwise made the same changes 
of 1891. Then there was added the following: “provided, that no constitutional 
tnt shall be proposed or voted on during the time that the United States is engaged in 
in one year following the declaration of peace.” This added restriction was moti- 
sumably, by resentment caused by the eighteenth amendment to the federal consti- 
se Laws of Illinois for 1923, 632. 
of 1931 followed the one of 1923 except that the word “three” instead of the 


was substituted for the word “one.” The added restriction in the proposal of 1923 
ted. See Laws of Illinois for 1931, 916. 
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provision that in order to adopt a proposed amendment it is necessary to 
secure for the proposal “‘a majority of the electors voting at said election,” 
i.e., “at the next election of members of the General Assembly.” What 
good can be accomplished by making it theoretically possible to amend 
two or three articles of our constitution at one election when it has been 
impossible to secure the adoption of even one amendment for thirty years, 
barring one bond issue? If we ever vote dpon a gateway amendment 
again we should not deceive ourselves. We‘should change the provision 
as to the majority required for adoption. That is the first essential. 
Other changes in our amending clause are'in order but the main difficulty 
should not be disregarded as it has been in the past. It should be sufficient 
to adopt a proposed amendment that it receive a majority of all votes cast 
upon that proposal. If Senator Mayor’s bills lead us to that reform we can 
then consider an abandonment of the scheme of automatic voting which 
to a certain extent they will give us.” 

12 In State Government (Dec. 1934), 263, there is a tabulation of the amending and revising 
features of the constitutions in the forty-eight states. From this it appears that only nine 
states, including Illinois, require a majority of the votes at an election to adopt an amendment. 
Thirty-seven states are satisfied with a requirement that there must be a majority on the 


question in favor of the amendment. Delaware has no provision for a popular vote and New 
Hampshire’s constitution can be amended only in convention. 
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COMMENT 


THE WORK OF THE DELAWARE FIDUCIARY 
COMMISSION 








GrtBert T. STEPHENSON* 


N APRIL 22, 1931, the Senate and House of Representatives of 
() the State of Delaware, by joint resolution, authorized and direct- 
ed the Governor of the State to appoint a commission of nine 
members to make a'thorough study of the laws of the State with respect to 
the descent and distribution of property and to the settlement of estates 
and the administration of trusts, ““with a view,” states the resolution, “to 
the modernization, simplification, and codification of such laws.’” 

The commission, in turn, was directed by the resolution: 

“to investigate and to recommend as to the advisability of a revision of the laws of the 
State of Delaware affecting the descent and distribution of property of intestates, the 
duties and powers of executors, administrators, guardians, trustees, and other fidu- 
ciaries, and all other statutes of this State as the commission may deem advisable for 
the purpose of modernizing and simplifying the law relating to estates and trusts and 
the systems for the devolution of real and personal property, and to prepare proposed 
legislation for such purposes.” 

The members of the commission were to serve without compensation 
but were to be reimbursed for their actual expenses, and the legislature 
appropriated two thousand dollars for expenses. 

The purpose of this article is not to discuss what the commission accom- 
plished in the way of new legislation but rather to discuss how it went 
about its work. 

The need for such a commission arose from the fact that the laws with 
respect to estates, trusts, devolution of property, and the like had been 
passed piecemeal, one act at a time, by succeeding sessions of the General 
Assembly. For instance, one session undertook to modernize the laws of 
descent of real property; another, the laws of distribution of personal 
property. One session had enacted a statute with respect to the effect of 
the birth of a first child upon a parent’s will; another session, a statute 
upon the effect of the birth of a second or a later child upon a parent’s will. 


* Vice President, Equitable Trust Co., Wilmington, Del. 
* 37 Del. Laws (1931), go1~2, c. 308. 
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Naturally gaps and laps in the laws resulted which gave rise to the need 
for the consideration of these laws as a whole and for the coordination of 
the body of the statutory law of the State on estates, trusts, and other 
fiduciary subjects. 

In the appointment of the commission of nine, the Governor drew upon 
the groups of citizens who were most interested in and concerned with the 
laws of estates and trusts. He appointed two active trust men, one officer 
of a probate court, four lawyers in active practice who were also attorneys 
for trust companies, and two business men. Thus the trust institutions, 
the probate courts, the bar, and the general public were represented on 
the commission. 

The commission, which was appointed by the Governor in July follow- 
ing the adjournment of the legislature, held its organization meeting the 
following October and elected a chairman, vice chairman, and secretary. 
As a preliminary step to the work of the commission each member was 
furnished an indexed, arranged, annotated compilation of the existing 
laws of the State relating to trusts and estates. This compilation, which 
comprised a typed volume of over three hundred pages, while mechanical- 
ly the most tedious phase of the work, proved to be an essential one in 
that it brought together from the code and from the session laws the 
statutes relating to the same subject and showed the gaps and the laps 
and, in a few cases, the inconsistencies. 

In December, 1931, the secretary of the commission addressed a letter 
to each of the active members of the bar of Delaware inviting him to make 
suggestions of subjects to be considered and of changes in the laws of the 
State relating to matters to be taken up by the commission. From this 
and from other sources the commission received twenty-nine different sub- 
jects for consideration. The twenty-nine subjects suggested for considera- 
tion were arranged so that kindred subjects—such, for instance, as dower, 
curtesy, and intestate distribution—might be treated together, and each 
group of kindred subjects was assigned to a subcommittee of the com- 
mission. 

The subcommittees were then given ample time—several months in 
some cases—to study the subjects assigned to them. Following that, the 
full commission met in a series of meetings and took up, one after another, 
the reports of the subcommittees dealing at first with the substance only 
and later with the form of the legislation. In a large number of cases the 
subcommittee found, as it went deeper and deeper into a subject, that it 
was not, in its opinion, a proper subject for legislation or that it was not a 
proper subject for consideration by this commission. Thus, as the sub- 
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committees and the commission went ahead with their work the number 
of subjects for legislation was reduced. 

After the substance of the new legislation had been agreed upon by the 
commission, a new subcommittee was named to draft the bills covering 
the proposed legislation. This committee was, of course, composed of the 
members of the commission who had had experience in drafting statutes. 

By or before the convening of the 1933 session of the General Assembly 
the commission had its report completed. This report, covering forty-odd 
pages, contained a narrative account of the work of the commission, an 
explanation in untechnical language of the proposed legislation and the 
reasons therefor, and the actual drafts of bills covering the proposed legis- 
lation. A copy of this report was presented to the Governor and a copy 
each to the Senate and House of Representatives at the 1933 session. On 
the same day that the report was formally presented to the Senate and 
House of Representatives the bills were introduced. 

Having made its report containing the recommended legislation and 
having seen that the bills covering the recommended legislation were intro- 
duced, the commission made no effort to push the legislation through the 
General Assembly. That is to say, it did not lobby for its bills. It felt that 
its functions were to make research, to suggest legislation, and to draft 
bills covering such legislation and that it would be presumptuous for it to 
go further in advocating the legislation it recommended. The General As- 
sembly, however, realizing that the bills had been well considered over a 
considerable period of time by a regularly constituted commission, ac- 
cepted the recommendations in the spirit in which they were offered and 
proceeded to pass all but two of the bills. As to these two bills—one relat- 
ing to the descent and distribution of the property of intestates and the 
other to the kindred subjects of dower and curtesy—after the bills had 
been drafted the commission felt that some features had not been duly 
considered and preferred that the passage of the bills be postponed. 

The bills that were passed covered the following subjects: The revoca- 
tion of wills by birth and marriage, caveats to and reviews of wills, service 
of process on non-resident executors and administrators, notices of debts 
of decedents’ estates, transfer of corporate securities by executors and ad- 
ministrators, notices of administration, decrees of distribution, protective 
trusts, exceptions to fiduciaries’ accounts, and widow’s allowance. 

In Delaware the Fiduciary Commission has proved to be an admirable 
instrumentality for the modernization, simplification, and codification of 
the laws with respect to estates, trusts, and kindred subjects. The ap- 
pointment of the commission by the Governor of the State, under author- 
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ity and direction of the General Assembly itself, at once gave the commis- 
sion a standing with the General Assembly. The selection of the members 
of the commission from the bar, the probate courts, the trust institutions, 
and the general public made it a general and not a special-interest group. 
By asking all the active members of the bar to submit subjects for con- 
sideration, the commission had the benefit of a wide variety of suggestions 
from many angles. Above all, by taking plenty of time during the legisla- 
tive off-year, the commission was able to do its work deliberately and un- 
hurriedly and to give to each subject the consideration it merited. 

While the commission expired by its own limitation with the 1933 ses- 
sion of the General Assembly, the Governor requested the former members 
of the commission to consider and recommend to the 1935 session any 
other needed legislation affecting estates and trusts and kindred subjects. 
This enables the commission in a way to carry on and round out its work 
of modernizing, simplifying, and codifying the law on these subjects. 

The method of attacking the problem may not be feasible in just this 
way in some states. It has worked well in Delaware. It suggests to other 
states one way of going about the improvement of their fiduciary laws in 
a systematic and thoroughgoing way. 


A PUBLICATION OF THE AMERICAN STATE 
STATUTE LAW* 


Paut L. Sayret 


ivan purpose’ of this paper is the preliminary and limited one of pre- 
senting the several plans for a publication of the American state 


statute law that have been evolved thus far, with some comment on their 
advantages and disadvantages and some explanation of the occasion for 
the undertaking itself and the service which we may reasonably expect it 
to render. Dean Wigmore and Professor Philbrick have been deeply 
interested in this matter for many years and have freely given of their 
time in canvassing the field. In here presenting several plans that have 
been evolved, and adding one of my own, I do not suggest for a moment 


* A paper read before the joint table on Property and Legislation at the annual meeting 
of the Association of American Law Schools, December 27, 1934. 


t Professor of Law, Iowa Law School. 


* Professor Bordwell asked me to present “The Project For a Modern and Adequate Stim- 
son,” that is to say, a publication of the American statute law. This is an undertaking which 
he has urged for many years, in and out of season, and in the most courageous and generous 


spirit. His own monograph, The Statute Law of Wills, may well point the way to the larger 
work. 
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that any one of these plans should be adopted. For one thing, they are 
presented only in outline form here, and one who approved any one of 
them in general would undoubtedly insist on many qualifications if it 
came to a question of immediate adoption. 

The lawyer’s contempt for statute law is proverbial. For instance, 
any law teacher is reasonably sure of a hearty laugh from his students if 
he relates the story of the young candidate for admission to the bar who 
told the examiners that he knew all the statute law in that state but could 
not pass the examination because the questions were based on the com- 
mon law. The examiner answered, “Young man, you know the statute 
law, but that does not entitle you to be a lawyer. For all we can say, 
some fool legislators will come along tomorrow and repeal everything you 
know.” To give another illustration, law teachers are rather inclined to 
cite the incident which has become a part of our teaching traditions, 
namely, that one at least of the chief causes for Langdell’s resignation of 
the deanship at Harvard was the insistence of his faculty that the library 
invest a considerable sum of money in the state statutes. 

This point of view is probably due in large part at least to the training 
which our lawyers, including our judges, have received. We are trained 
in case law. We regard statutes as purely mechanical appendages that 
any lawyer without previous training can handle according to his daily 
needs in the active practice. This is in part due no doubt to the paucity 
of statutes in the early middle ages and down, indeed, until the latter 
part of the industrial revolution. As Professor Plucknett has justly 
pointed out,? however, we must remember that the distinction between 
statute law and case law in year books was much less marked than it is 
today. “Do not gloss the statute,” said Chief Justice Hengham, in 1307,3 
“for we know it better than you; we made it.”” On the purely factual side, 
however, we should remember also that while the total number of statutes 
was much less, the total number of decided cases was much less also. 
Finally, we must consider that the few statutes in the early law were in- 
digenous to a period when most of law was relational and one’s rights were 
fixed to an extraordinary degree by the many-sided and complicated 
relationships of feudalism. Today things are different on all three of these 
points: first, the legislative function of making the laws and the judicial 
function of construing them are, in theory at least, entirely distinct; 
second, while the number of statutes has greatly increased, the number of 

* Theodore F. T. Plucknett, Statutes and Their Interpretation in the First Half of the 
Fourteenth Century (1922), 1-6, 8-10. 

3 Anon. Y.B. 33 and 35. Edw. I 82 (1307). 
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decided cases has shown almost as great a relative increase; third, we 
have evolved many new relationships, due to the complicated industrial 
and social organization of the times, which could hardly be given effect 
as the relationships of feudalism went through the slow processes of ju- 
dicial decision. Of course, over all these matters there is the greatly in- 
creased activity of the state itself, authority for which inevitably and 
traditionally lies in the statute rather than the judge-made law. 

In spite of these difficulties and this traditional attitude, an excellent 
start was made by the late Frederick J. Stimson in his publication of 
American Statute Law in 1885. This was a work involving expert judg- 
ment and scholarly effort in selecting that body of state statute law best 
adapted to collection and annotation, in the first place, and the actual 
arrangement and emphasis in the second place. In spite of its incidental 
errors, which are easy to point out now, so excellent is this work that it 
is still a book of constant reference, although it purported to be a medium 
of current information and is now out-dated some fifty years. For a 
distinguished treatise on some branch of the law, basic in character, to 
be so used in its original form after the passage of fifty years would be the 
highest praise; for this to be true of Professor Stimson’s general compila- 
tion on current statute law is an extraordinary honor to him, though I 
fear also an extraordinary disparagement of the lawyers in this country 
since his time. To find an adequate reason for our failure to have further 
editions of this work or a new and more comprehensive work to take its 
place is impossible; to find even plausible explanations for our laxity and 
our fault is extremely difficult. 

The work of the American Law Institute in its ambitious effort to 
restate the common law is an undertaking of extraordinary magnitude. 
In this work the law teachers of the country took the leadership with the 
very generous cooperation of the bench and bar. When we look at it 
impersonally, we cannot but wonder that such an effort was ever made in 
the first place. Indeed, it is really incomprehensible to the English even 
today, as witness their confused efforts to comment on the several publi- 
cations of the restatement.‘ On the other hand, in view of the complica- 
tion of state statute law, and the splendid work to deal with the difficulty 
which Mr. Stimson did fifty years ago, it seems even more difficult to 
understand that the legal profession in this country has not collected and 
annotated the basic fields of state statute law than that it has wisely and 
gallantly undertaken the restatement of the common law itself. 


4 A Review of the Restatement of the Law of Contracts, by Sir Frederick Pollock, 47 Harv. 
L. Rev. 363 (1933). For an excellent comment on this attitude of English lawyers, see Cecil 
A. Wright, Restatements of Contracts and Agency. 1 Univ. of Toronto L. J. 17 (1935). 
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Perhaps part of the reason for this delay, or this failure, is due to 
aesthetics and human frailty. The selection and annotation of statutes 
is not attractive to most legal scholars. They regard it as a lowly task 
fit for the clerks in some publishing company perhaps, but not suitable 
to a man capable of original work in legal scholarship. It must be ad- 
mitted that our traditional attitude toward statutes confirms this point 
of view. I think the great dependence of the profession on statute law 
today has significantly changed this traditional attitude, however, so 
that the difficulties of aesthetics are not fighting against the work of our 
best scholars in the field of statute law. 

We still have a second difficulty. This is one we have come to discuss 
today. An adequate selection and annotation of a state statute law will 
not publish itself. We must first decide on some method to accomplish 
this task, in the importance of which we all agree. 

Perhaps the chief methods suggested thus far are the following: 

(1) that a separate institute be created, roughly similar to the Ameri- 
can Law Institute, and that it perform this work of selection and annota- 
tion; 

(2) that some law school which has an adequate library and has de- 
voted its efforts significantly to legislation should undertake the work 
through a special institute or division within that law school; 

(3) that some individual lawyer (preferably of superhuman scholar- 
ship, physical strength, and industry) should undertake the work and 
receive his remuneration, partly through the aid of some educational 
foundation, and partly through the commercial sales of the work itself. 

The first proposal has the eminent analogy of the American Law Insti- 
tute. The second proposal is supported by the splendid work done by the 
Harvard Law School in the field of international law, or Columbia Uni- 
versity in the field of political science, and several other instances of a 
similar kind in other universities. The final proposal has the courageous 
example of Mr. Stimson himself in its support. 

The second plan has the great advantage of utilizing a law school where 
there are books for the purpose, and where there are members of the 
faculty and students who can give a part of their time to this undertaking 
in such a way as to make it economical and efficient. I venture to suggest 
a fourth plan. Is not the task perhaps too great for any single law school 
at present, and, even if a single law school could do it, would it not be un- 
wise to follow this course? Would it not be better to have the undertaking 
approved by resolution of the Association of American Law Schools, 
and carried out by some institute created independently, but acting 
through all of those law schools that are equipped to do the work and 
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are willing to take part? One thinks at once that Harvard, Yale, Colum- 
bia, Northwestern, California, Duke, Chicago, and perhaps several other 
law schools, could assume at least a part of the burden now. Other law 
schools could be assigned an appropriate share of the work as their inter- 
est in the undertaking develops and their own equipment for doing the 
work becomes adequate. Such a plan would permit the utilization of the 
best men and the best equipment which the entire country affords. 
Unity, cohesion, and effective direction would be secured, however, 
through one independent institute, which would coordinate and direct 
all the work. 

It would be most fortunate to receive some foundation support, since 
it seems unfair and perhaps impracticable for the several law schools to 
carry the whole load alone. I suggest, however, that a beginning can be 
made at once and that this association can make it. The American Law 
Institute itself took its rise from this association. This last year we cre- 
ated a special society for the study of American legal history. We could 
approve such a society or institute for statute law now, with a director 
who would work through reporters or other executive officers from the 
several law schools. These reporters could be assigned by the director 
appropriate divisions of statute law for work at their respective law 
schools with the aid of advisors and student assistants. It is altogether 
likely that this effort would not make much progress unless it got at 
least a temporary grant from some endowed foundation to care for the 
salary and incidental expenses of the director. Of course, there must be 
cooperation from those in active practice and from the judges. I do not 
regard this as a serious matter, however. Regardless of the way that prac- 
ticing lawyers may talk and the judges may write, the entire profession 
is really conscious of its extraordinary ignorance of statute law and the 
immediate need of some alleviation. Surely no one can seriously doubt 
that the reasonable cooperation which is possible from bench and bar 
will be most generously forthcoming. 

The importance of statute law is now recognized by the profession at 
large to a degree that would have been unthinkable even ten years ago. 
First, in the field of taxation and corporation law, some commercial pub- 
lishers already publish the annotated statutes of the several states and 
Canada. The cost of this annotation, however, is so great that they are 
available only for a few law offices whose business justifies their purchase 
and a few of the better law libraries and financial libraries. Secondly, the 
American law Institute itself, especially in the field of property and 
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criminal law, has used the statute law very widely and has recognized 
the power of statute law to vary our general legal concepts to a degree 
that few common law lawyers would have foreseen twenty years ago. 

The need of an annotation of statute law for the several states is all 
the more urgent since we have no real integration of the statute law with 
the common law in any one state. On the continent, of course, their 
statute law represents the principal content of the legal order, and the 
case law is interpretive of the statutes. Even in England, they have, for 
instance, Halsbury’s Laws of England,’ which is in the nature of an en- 
cyclopedia covering both case and statute law of England, and presenting 
the whole as one system, in which case law and statute law are almost 
completely merged. Indeed, American lawyers are often confused and 
even our better legal scholars are sometimes led into rather elementary 
errors because they fail to comprehend that the current presentation of 
the law in England is not sharply differentiated between case and statute 
law as it is with us. For instance an English text writer in commenting 
on the modern law of sales may well present the development in this field 
and give the present status of the law without indicating how much the 
present law turns on common law decisions in the old sense and how 
much it turns on the interpretation of various statutes. The particular 
statutes are mentioned very casually or perhaps omitted entirely, and the 
law is stated as a whole, without indicating its divisions into case-made 
and statute-made sources. 

In view of our striking backwardness, compared with England, the 
great common law country, in integrating our statute law in our legal 
order, it is of the most importance for us at least to have our statute law 
in usable form. We will still be fifty years behind England, since we can 
hardly go far in integrating our statute law until we know what our statute 
law is. 

Briefly then, the selection and annotation of state statute law at the 
present time is feasible; first, because in several of our law schools we 
already have the equipment for the work; second, because the commercial 
sale of this work would insure the undertaking considerable financial 
returns, due to the practical need for the statutes that lawyers at present 
experience; third, because the propaganda work and differences in schol- 
arly opinion which have been so expensive and time-consuming for the 
American Law Institute in restating the common law would not be cor- 
responding burdens in this more immediate and practical work of pre- 

5 The Earl of Halsbury, The Laws of England (1913). 
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senting the statute law of the several states for the first time in usable 
form; and fourth, because the honest use of our statute law for the daily 
needs of lawyers in the courts as well as the needs of law schools in all 
their work, and the development of the law itself, requires that we reach 
our maturity in understanding and using our legal system as a whole; 
this can never be done until we remove our own ignorance of our own 
statute law first. 
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NOTES 


PROVABILITY OF LANDLORDS’ CLAIMS 
IN BANKRUPTCY 


Prior to the amendment of § 63a of the Bankruptcy Act' only claims for rent 
that had accrued prior to the filing of the petition in bankruptcy were provable. 
The requirement of § 103a (1926) that to be provable a claim must be a “fixed 
liability . . . . absolutely owing at the time of the filing of the petition” was 
construed to exclude claims for unaccrued rent.? To reach this result reliance 
was placed on the notion that the landlord had no present claim for rent,’ since 
“rent issues from the land, is not due until the rent day, and is due in respect 


* 48 Stat. 923 (1934), 11 U.S.C.A., § 103a (7) (1934 Supp.). 

? Manhattan Properties, Inc. v. Irving Trust Co., 291 U.S. 320 (1934); Watson v. Merrill, 
136 Fed. 359 (C.C.A. 8th 1905); In re Roth & Appel, 181 Fed. 667 (C.C.A. 2d 1910); Orr v. 
Neilly, 67 F. (2d) 423 (C.C.A. sth 1933), ceré. denied 291 U.S. 679 (1933). Contra, In re Chakos, 
24 F. (2d) 482 (C.C.A. 7th 1928). 

3 Manhattan Properties, Inc. v. Irving Trust Co., 291 U.S. 320 (1934); In re Arnstein, tor 
Fed. 706 (D.C. N.Y. 1899); In re Goldberg, 52 F. (2d) 156 (D.C. N.Y. 1931). 
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of the enjoyment of the premises.”4 Since events might occur which would 
absolve the lessee of his obligation to pay rent, the landlord’s claim was said to 
be too contingent to be provable.’ And even though it had been held that bank- 
ruptcy could be an anticipatory breach of an ordinary contract,® this did not 
apply to leases of realty, which were said to be sui generis.’ 


In an attempt to secure provability of landlord’s claims resort was had to 
covenants embodied in the lease.* Covenants giving the landlord a right to 
enter and terminate the lease on the filing of a petition in bankruptcy, the lessee 
to indemnify the landlord for any loss, proved unavailing. The claim was still 
held to be contingent and unprovable, for the landlord at the time of the filing 
of the petition had not yet exercised his option to enter.° 


4 Holmes, J., in Wm. Filene’s Sons Co. v. Weed, 245 U.S. 597, 601 (1915); cf., Central 
Trust Co. v. Chicago Auditorium, 240 U.S. 581 (1916). 


5 Watson v. Merrill, 136 Fed. 359 (C.C.A. 8th 1905); In re Roth & Appel, 181 Fed. 667 
(C.C.A. 2d 1910); Colman Co. v. Withoft, 195 Fed. 250 (C.C.A. oth 1912); In re Scruggs, 205 
Fed. 673 (D.C.Ala. 1913); Britton v. Western Iowa Co., 9 F. (2d) 488 (C.C.A. 8th 1925). “It 
is not an existing demand, but both the existence and the amount of the possible future demand 
are contingent upon unforeseen events, such as default of the lessee, re-entry by the lessor, and 
assumption by the trustee, so that it is neither an unliquidated nor a liquidated provable 
claim.” Sanborn, J., in Watson v. Merrill, 136 Fed. 359, 361 (C.C.A. 8th 1905). 


6 Central Trust Co. v. Chicago Auditorium, 240 U.S. 581 (1916). The court distinguished 
leases ‘“‘because of the diversity between duties which touch the realty and the mere person- 
alty,” citing Co. Litt., 292, b, § 513. 

7 Manhattan Properties, Inc. v. Irving Trust Co., 291 U.S. 320 (1934); Wells v. Twenty- 
first Street Realty Co., 12 F. (2d) 237 (C.C.A. 6th 1926); In re Metropolitan Chain Stores, 
66 F. (2d) 482 (C.C.A. 2d 1933), appeal dismissed 290 U.S. 789; contra, In re Munsie, 32 F. (2d) 
304 (D.C. Conn. 1929), reversed 33 F. (2d) 79 (1929). For a criticism of this distinction see 
Frank and Douglas, Landlords’ Claims in Reorganizations, 42 Yale L. J., 1003, 1004 (1933). 
This distinction may, perhaps, not obtain in states where the doctrine of anticipatory breach 
does apply to leases. Cf. Grayson v. Mixon, 176 Ark. 1123, 5 S.W. (2d) 312 (1928); Campbell 
v. McLaurin Investment Co., 74 Fla. 501, 77 So. 277 (1917); Wilson v. Natl. Refining Co., 126 
Kan. 139, 266 Pac. 941 (1928); 82 Univ. Pa. L. Rev. 530 (1934). Equity receivership, however, 
is regarded as an anticipatory breach of a lease for the purpose of proving claims in the receiver- 
ship. Wm. Filene’s Sons Co. v. Weed, 245 U.S. 597 (1918); Gardiner v. Butler & Co., 245 U.S. 
603 (1918). There is a difference of opinion as to whether an equity receivership followed by 
bankruptcy constittes an anticipatory breach of a lease for the purpose of proving in bank- 
ruptcy. In re Muiings Clothing Co., 238 Fed. 58 (C.C.A. 2d 1916) (claim is provable), over- 
ruled by In re F. & W. Grand 5-10-25 Cent Stores, 74 F. (2d) 654 (C.C.A. 2d 1935); In re Na- 
tional Credit Clothing Co., 66 F. (2d) 371 (C.C.A. 7th 1933), cert. denied, 291 U.S. 668 (1933); 
In re F. & W. Grand 5-10-25 Cent Stores, 69 F. (2d) 807 (C.C.A. 2d 1934) (claim is 
not provable). Bankruptcy, however, can be an anticipatory breach of a covenant in a lease 
other than a covenant to pay rent. Trust Co. of Ga. v. Whitehall Holding Co., 53 F. (2d) 635. 
(C.C.A. 5th 1931) (covenant to repair); In re Marshall’s Garage, 63 F. (2d) 759 (C.C.A. 2d 
1933) (covenant to buy the premises leased). 

8 See Schwabacher and Weinstein, Rent Claims in Bankruptcy, 33 Col. L. Rev. 213 (1933); 
Fallon, Lessors as Creditors in Bankruptcy, 11 A.B. Rev. 124, 154, 169 (1934). 


* Manhattan Properties, Inc. v. Irving Trust Co., 291 U.S. 320 (1934); Slocum v. Holiday, 
183 Fed. 410 (C.C.A. 1st 1910); In re Metropolitan Chain Stores, 66 F. (2d) 482 (C.C.A. 2d 
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More favorable treatment was accorded stipulations providing that the filing 
of a petition in bankruptcy should ipso facto terminate the lease and give the 
landlord a claim for damages. Covenants which measured damages by the 
amount of rent reserved for the rest of the term less the fair rental value of the 
premises were held to give rise to provable claims founded upon an express con- 
tract within § 63a(4) of the Bankruptcy Act.*® But not all such covenants 
were upheld. Thus stipulations for damages equal to the rent reserved for the 
balance of the term were held void as penalties." The same fate met a provision 
measuring damages by the difference between the annual rental payable and the 
annual rental value of the premises at the time of the breach multiplied by the 
number of years remaining in the term.” If the lease had not been terminated, at 
least one circuit allowed claims to be proved which were founded upon provi- 
sions accelerating the rental for the balance of the term on bankruptcy.” But 
another circuit has indicated that such acceleration clauses would be regarded 
as penalties."4 

Despite the amendment of § 63a of the Bankruptcy Act allowing landlords’ 
claims to be proved, decisions construing § 63a as it was before amendment may 
not be entirely obsolete. The amendment to § 63a allows the landlord to prove 
for an amount equal to “the rent reserved by the lease without acceleration for 
the year next succeeding the date of the surrender of the premises plus an 
amount equal to the unpaid rent accrued up to said date.” If the purpose of the 
amendment is merely to allow proof of rent claims that were previously unprov- 
able, claims based on covenants that were formerly provable will still be prov- 
able in full even though they amount to more than a year’s rent. If the amend- 
ment, in allowing partial provability, represents an indication of legislative pol- 
icy toward all rent claims, a compromise of the conflicting policy considerations 
involved in rejecting entirely or in allowing entirely claims for future rent, it 
should apply to all rent claims whether hitherto provable or not. 


1933), appeal dismissed, 290 U.S. 709 (1933); Quinn v. Jaloff, 71 F. (ad) 707 (C.C.A. oth 1934); 
contra, In re Caloris, 179 Fed. 723 (D.C.Pa. 1910). Entry on default prior to the filing of a peti- 
tion did not give rise to a provable claim if the lessee had not convenanted to indemnify the 
landlord. In re Rite’s Clothes, 49 F. (2d) 393 (D.C.N.Y. 1931). 

%© 30 Stat. § 62 (1898), 11 U.S.C.A. § 103a (4) (1926); Irving Trust Co. v. Perry, 293 U.S. 
307 (1934). 

™ Kothe v. R. C. Taylor Trust, 280 U.S. 224 (1930). 

In re Louis K. Liggett Co., 8 F. Supp. 90 (D.C.N.Y. 1934). 

3 Wilson v. Pa. Trust Co., 114 Fed. 742 (C.C.A. 3d 1902); Rosenblum v. Uber, 256 Fed. 
884 (C.C.A. 3d 1919); In re Schechter, 39 F. (2d) 18 (C.C.A. 3d 1930). If, however, the land- 
lord accepted a surrender of the premises, the lease was terminated and he thereby lost his 
claim for rent. Electric Appliance Co. v. Ellis, 4 F. (2d) 109 (C.C.A. 3d 1925); In re Frey, 26 F. 
(2d) 473 (D.C.Pa. 1928). These seem to have been overruled by Kothe v. R. C. Taylor Trust, 
280 U.S. 224 (1930). 

*4 See In re Barnett, 12 F. (2d) 73 (C.C.A. 2d 1925); cf. In re Merwin & Willoughby Co., 206 
Fed. 116 (D.C.N.Y. 1913); In re United Cigar Stores Co. of America, 4 F. Supp. 859 (D.C.N.Y. 
1933), affd. 71 F. (ad) 1018 (C.C.A. 2d 1934). 

3 44 Yale L. J. 680 (1935). 
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Since claims for future rent were not provable before the amendment, they 
were not discharged. Bankruptcy, of itself, did not terminate the lease, and the 
lessee was still liable for rent. The amendment in allowing partial proof of 
rent claims raises a question as to the extent of discharge: is the claim dis- 
charged in full or only to the extent provable? Discharge in full may not seem 
very objectionable where bankruptcy, by virtue of a stipulation, terminates or 
allows the lessor to terminate the lease, but if the lease is not terminated by 
bankruptcy and the effect of partial provability is to discharge the lessee from 
all obligation for future rent, the lessee will have the entire term, even though 
the landlord can prove for only one year’s rent. This consideration may lead to 
the conclusion that the bankrupt is discharged as to rent claims only to the ex- 
tent that they are provable. Another solution, perhaps, is to construe the 
amendment as changing the rule that bankruptcy, of itself, does not terminate 
the lease.*? § 77b(b) of the Bankruptcy Act,* regulating provability of land- 
lords’ claims in corporate reorganizations, raises a parallel problem.’ 


DELEGATION OF LEGISLATIVE POWERS TO THE 
EXECUTIVE—THE NIRA OIL CASE 


A recent decision exciting much comment was that in the NIRA Oil Case, 
Panama Refining Co. v. Ryan," dealing with the power of Congress to delegate 
legislative functions to the executive.? The case marks the first time such a 
delegation has been held invalid by the Supreme Court.’ It is noteworthy that, 


6 Schneck v. Lewis, 121 Misc. 370, 201 N.Y.S. 282 (1923); Metropolitan Life Ins. Co. v. 
Levinsky, 153 Misc. 204, 274 N.Y.S. 577 (1934). One reason given at an early date for the rule 
that claims for future rent were not provable in bankruptcy was that bankruptcy terminated 
the lease. In re Jefferson, 93 Fed. 948 (D.C. Ky. 1899); In re J. Sapinsky & Sons, 206 Fed. 523 
(D.C.Ky. 1913); Patterson, Does the Relation of Landlord and Tenant Become Severed by 
Operation of the Bankrupt Law?, 39 Am. L. Reg. 656 (1900). This was soon repudiated. In re 
Ells, 98 Fed. 967 (D.C.Mass. 1900); In re Roth & Appel, 181 Fed. 667 (C.C.A. 2d 1910); In re 
Sherwoods, Inc., 210 Fed. 754 (C.C.A. 2d 1913); In re Mile. Lemaud, 14 F. (2d) 208 (D.C. 
Mass. 1925); Kessler v. Slappey, 34 Ga. App. 614, 130 S.E. 921 (1925). 

*7 2 Remington, Bankruptcy (1935 Supp.), § 793. 

18 48 Stat. 912 (1934), 11 U.S.C.A. § 207 (1934 Supp.). 

9 Brady, Satisfaction of Dissenting Claims in Reorganization Schemes under § 77B, 19 
Mara. L. Rev. 106 (1935). 


* 55 Sup. Ct. 241 (1935), reversing 71 F. (2d) 1 (C.C.A. sth 1934), reversing 5 F. Supp. 633 
(E.D. Tex. 1934). 

? See 48 Harv. L. Rev. 798 (1935). This note considers both the delegation problem and a 
second point of the case, namely, the holding that the executive order issued in compliance 
with the terms of the NIRA was a violation of due process of law for failure to state any find- 
ings on which the order was based. This latter holding establishes a new rule of law. 


3 Black, The National Recovery Act and the Delegation of Legislative Power to the Presi- 
dent, 19 Corn. L.Q. 389, 392 (1934). 
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of the so-called liberals on the Supreme Court, only Mr. Justice Cardozo dis- 
sented.‘ 

The oil decision has started anew a consideration of the much discussed 
“delegation of powers” doctrine. This doctrine has been traced back, through 
Kent’s Commentaries and Coke, to a mistranslation of Bracton’s text. Locke 
and English political experience may have contributed to its growth.® It and 
the “separation of powers” doctrine’ are treated as implied from the separate 
grants of power to each of the three departments of government in the first 
three articles of the Constitution. All that Bracton’s text, Locke’s observations, 
and the terms of the Constitution obviously mean is that such a body as 
Congress cannot irrevocably delegate its powers. The limitation has, of course, 
developed more serious implications in the decisions of state courts. Regardless 
of the source of the doctrine and the manner in which it became a part of our 
law, the Supreme Court in a long line of cases recognized the dogma in terms, 
but had not applied it in any instance before the Panama Oil case.* 

Probably the earliest American case said to involve the doctrine is The Brig 
Aurora,® which was cited with approval in the leading case of Field v. Clark.*° 


4In the more recent “gold clause” decision, which has excited public opinion as a “policy” 
holding on the validity of the New Deal legislation, the four Supreme Court “liberals,” Chief 
Justice Hughes, and Justices Brandeis, Stone, and Roberts, joined with Justice Cardozo in up- 
holding the legislation. Norman v. B. & O. R. Co., 55 Sup. Ct. 407 (1935); Nortz v. U.S. 55 
Sup. Ct. 428 (1935); Perry v. U.S., 55 Sup. Ct. 432 (1935). It seems strange that in the NIRA 
case the court disregarded an unusually strong line of liberal precedents in holding the dele- 
gation unconstitutional. 

5 Duff and Whiteside, Delegata Potestas Non Potest Delegari: A Maxim of American Con- 
stitutional Law, 14 Corn. L.Q. 168 (1929). 

6 See Locke, Of Civil Government (Everyman ed. 1924) Bk. II, c. XI, § 141; c. XIV, § 150. 
Unsuccessful attempts have been made to extend the maxim in question to the powers of 
corporate directors. Such extension, if accepted, would undoubtedly greatly restrict business 
transactions. See Hoyt v. Thompson’s Executors, 19 N.Y. 207 (1859). 

7 This note does not purport to deal with the wider field of separation of powers. For an ac- 
count of the development of that doctrine, see Sharp, The Classical American Doctrine of “‘The 
Separation of Powers,” 2 Univ. Ch. L. Rev. 385 (1935). 

§ Supra note 5, at 194. 


97 Cranch (U.S.) 382 (1813). The question here was whether Congress could make the 
revival of the non-intercourse acts of 1809 depend on the subsequent proclamation of the 
President that Great Britain and France had not revoked or modified certain edicts so that 
they ceased to violate neutral rights. It was held that the legislature might exercise its discre- 
tion conditionally in this manner. The delegation doctrine was not discussed, nor was it 
necessary to discuss it. See Duff and Whiteside, supra note 5 at 176. 

© 143 U.S. 649 (1892). Here the court upheld the “flexible” provisions of the McKinley 
tariff, which allowed the President to reduce the revenue and equalize duties on imports and 
to suspend by proclamation the free introduction of certain articles, which he might deem un- 
reasonable. The court relied on the Aurora case as an authority for the delegation doctrine, 
and both the majority and minority recognized that legislative power could not be delegated 
to the President. 
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The doctrine has grown more liberal since the Field case—so liberal, indeed, that 
in recent decisions it has almost seemed to have ceased to exist. In many 
recent decisions, although the doctrine is invariably recognized, vague stand- 
ards have been set which, in fact, seem to approach complete delegation of the 


legislative power, and yet the courts have found the acts involved to be con- 
stitutional." 


The National Recovery Act,” involved in the Panama case, authorized the 
President “to prohibit the transportation in interstate and foreign commerce of 
petroleum and the products thereof, produced or withdrawn from storage in 
excess of the amount permitted to be produced or withdrawn from storage by 
any State law or valid regulation or order prescribed thereunder.” The statute 
contains criminal provisions for its enforcement, and there is no standard set in 
section 9(c) by which the President is to act; but section 1 of title I*3 was in- 
tended to be a declaration of policy setting a standard for the entire act. Presi- 
dent Roosevelt put the section in question in operation by means of a series of 
executive orders.’ The Panama suit was brought by oil refiners and producers 
to retrain federal officials from enforcing regulations’ issued under authority 


 Cf., 31 Mich. L. Rev. 786 (1933); see also Hampton & Co. v. U.S., 276 U.S. 394 (1928), 
where the President was given power to equalize American and foreign costs of production by 
raising or lowering tariff schedules not more than 50%; Fed. Radio Comm. v. Nelson Bros. 
Bond and Mtg. Co., 289 U.S. 266 (1933), in which the Federal Radio Commission was em- 
powered by Congress to assign wave lengths as “public convenience, interest, or necessity re- 
quires”; New York Central Securities Corp. v. U.S., 287 U.S. 12 (1932), giving power to the 
Interstate Commerce Commission to control acquisition of one carrier by another, when it 
believes such acquisition will be “in the public interest.” See also U.S. v. Grimaud, infra note 
19. 


™ Section 9(c) of title I of the National Recovery Act, 48 Stat. 195 (1933), 15 U.S.C.A. 
§ 709(c) (1934). 


"3A national emergency productive of widespread unemployment and disorganization 
of industry, which burdens interstate and foreign commerce, affects the public welfare, and 
undermines the standards of living of the American people, is hereby declared to exist. It is 
hereby declared to be the policy of Congress to remove obstructions to the free flow of inter- 
state and foreign commerce which tend to diminish the amount thereof; and to provide for 
the general welfare by promoting the organization of industry for the purpose of co-operative 
action among the trade groups, to induce and maintain united action of labor and manage- 
ment under adequate governmental sanctions and supervision, to eliminate unfair competitive 
practices, to promote the fullest possible utilization of the present productive capacity of 
industries, to avoid undue restriction of production (except as may be temporarily required), 
to increase the consumption of industrial and agricultural products by increasing purchasing 
power, to reduce and relieve unemployment, to improve standards of labor, and otherwise to 
rehabilitate industry and to conserve natural resources.” 


4 Executive Orders no. 6199, July 11, 1933; no. 6204, July 14, 1933; no. 6256, Aug. 19, 1933 
(which was eliminated on Sept. 13, 1933, but reinstated on Sept. 25, 1934). 


8 Dept. of Interior Reg. IV, V, and VII, July 15, 1933, as amended July 25 and Aug. 21, 
1933. 


a a a ee oo rele le Oo 
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of section 9(c). The Supreme Court" upheld the plaintiff’s contentions, holding 
that the delegation of power to the President was unconstitutional, since no 
standard had been set under which he was to act, and that section 1 was merely 
an introduction, “leaving the legislative policy as to particular subjects to be 
declared and defined, if at all, by the subsequent sections.’’” 

This holding is noteworthy when considered in the light of the many liberal 
holdings in this field of the law,"* and particularly so when compared to the 
decision in the Grimaud case.’ In the past, necessity for prompt action and the 
handling of details has apparently been reason enough for the court to feel that 
these broad delegations should be upheld.”* In times of depression so great that 
Congress feels it necessary to pass emergency legislation, it seems almost patent 
that such necessity exists, in spite of the view taken by the Supreme Court. The 
standard set in section 1 is supplemented by standards in other sections” ap- 
plicable to codes of fair competition; and thus the present decision affects only 
the peculiar and limited operation of section 9(c). Nevertheless, the court 
might have sustained the delegations as an extraordinary measure made neces- 
sary by the existence of an emergency.” One authority”? suggests that the 
existence of an emergency might well make broader delegations valid because 
of the practical necessities of the case, citing the New York Fuel case.4 

It might be well to point out that on February 22, last, Congress replaced the 
void section 9(c) with an act more drastic in nature than the former one.** The 


%® ss Sup. Ct. 241 (1935). 11 Id., 247. 8 Supra note 11. 

” U.S. v. Grimaud, 220 U.S. 506 (1911). In this case Congress gave to the Secretary of 
Agriculture broad powers in making rules and regulations governing the use and occupancy 
of national forest reservations and providing that a violation would be a penal offense. In 
other words, “preservation of forests,” a policy declaration, was deemed a sufficient standard. 


The court at page 516, said the rules “are not of legislative character in the highest sense of 
the term.” 


2° 48 Harv. L. Rev. 798, 801 (1935). See also, for discussion of wartime power, Berdahl, 
War Powers of the Executive in the United States (1920), and for the powers delegated under 
the Transportation Act of 1920, see Sharfman, The Interstate Commerce Commission (1931), 
177. In this connection see also New York Securities Co. v. U.S., 287 U.S. 12 (1932). Fora 
striking exercise of the Interstate Commerce Commission’s power, over railroad leases, see 
Nickel Plate Unification, 105 I.C.C. 425 (1926). 

* Particularly sections 7(a) and 3. 

* The Supreme Court has not yet found itself ready to admit that an emergency national 
in scope exists, although in Atchison, Topeka and Santa Fe Ry. Co. v. U.S., 284 U.S. 248, 
260 (1932), the court took judicial notice of the existence of a “depression.” 

23 Wickersham, Delegation of Power to Legislate, 11 Va. L. Rev. 183, 191 (1925). 

24 People v. Moynihan, 121 Misc. 34, 200 N.Y.S. 434 (1923). At page 39 the court said, 
“In the emergency existing the legislature has enacted and from the necessities of the case it 
was compelled to leave to executive officials the enforcement of rules and orders to bring 
about the desired results.” 


*s Pub. Law No. 14, 74th Congress, discussed in 2 U.S. Law Week, Feb. 26, 1935, at page 
566. 
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new act is a direct prohibition by Congress on interstate transport of oil pro- 
duced in excess of state quotas. There is no delegation involved in the new act, 
although a newly established Federal Tender Board is entitled to require infor- 
mation under oath. Moreover, under the new act, contrabrand oil is forfeited. 
Current discussion is of course active with respect to oil control measures on the 
part of oil producing states and the federal government. 

Although the immediate damage caused by the decision of the Panama case 
is repaired, the decision still remains important in future cases involving the 
doctrine of delegation of powers. 
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Bills and Notes—Checks—Circuitous Collection Route—[Wisconsin].—Defend- 
ant, maker, sent a check drawn on a Kenosha, Wis., bank to plaintiff, payee, in 
Chicago, Ill. Instead of depositing the check directly in a Chicago bank to be sent 
to the drawee, plaintiff sent the check by air mail to a bank in Minneapolis, Minn. 
The depository bank forwarded the check to the federal reserve bank at Chicago for 
presentation to the drawee. The check was not paid, since it was not presented until 
after the Comptroller of Currency had closed the drawee bank. If the deposit had 
been made directly in a Chicago bank, the check would have been paid. Defendant 
claimed the check was not presented within a reasonable time, and hence it was dis- 
charged. The plaintiff contended it was customary for Chicago business houses to 
clear checks through other cities to avoid the charges of the Chicago clearing house. 
The defendant did not know of this practice. Held, the check was not presented within 
a reasonable time. Mars, Inc. v. Chubrilo, 257 N.W. 157 (Wis. 1934). 

If a check would have been paid by the drawee if presented within a reasonable 
time, failure to present within such time operates to discharge the maker to the extent 
of any loss resulting from the delay. Negotiable Instruments Law § 186; Watt ». 
Gans, 114 Ala. 264, 21 So. 1011 (1897); National Plumbing and Heating Supply Co. v. 
Stevenson, 213 Ill. App. 49 (1918); Northern Lumber Co. v. Clausen, 201 Iowa 701, 
208 N.W. 72 (1926). The earlier cases attempted to establish fixed rules as to what con- 
stituted a reasonable time for presentment. Holmes v. Roe, 62 Mich. 199, 28 N.W. 864 
(1886) ; Gregg v. Beane, 69 Vt. 22, 37 Atl. 248 (1896); Brady, Bank Checks (2d ed. 1926), 
§ 87; 14 B.U.L. Rev. 388 (1934). But the inexpediency of a rigid rule to be applied 
inflexibly to many types of situations led to a realization that reasonable time should 
be dependent on the circumstances of each case, giving regard to business custom and 
usage. Negotiable Instruments Law, § 193; A. J. Oosterbeek Motor Co. v. Joy, 268 
Ill. App. 278 (1932); Peterson v. School District No. 14, 162 Minn. 357, 203 N.W. 46 
(1925); Coolidge v. Rueth, 209 Wis. 458, 245 N.W. 186 (1932); 1 Univ. Chi. L. Rev. 
491 (1934). See Seaver v. Lincoln, 21 Pick. (Mass.) 267 (1838). Consequently, the 
rigid rule that a maker whose check is sent over a circuitous route will be discharged, 
has been relaxed when transmission of the check by a roundabout route is consistent 
with established business custom and proper banking methods. Citizens’ State Bank ». 
First National Bank, 135 Iowa 605, 113 N.W. 481 (1907); Maronde v. Vollenweider, 
220 Mo. App. 67, 279 S.W. 774 (1920). 

The effect of custom in commercial law is to be distinguished from the effect of 
custom in other fields of law. Generally, custom is subordinate to established law and 
its use limited by the test of reasonableness. Maynard v. Buck, 100 Mass. 40 (1868). 
Parallel to the development of the law merchant as a system independent of the com- 
mon law, the generally accepted customs of business are not to be judged by the ordi- 
nary standards of the common law; instead, the law follows business custom. Howard 
v. Walker, 92 Tenn. 452, 21 S.W. 897 (1893); Goodwin v. Robarts, L.R. 10 Exch. 337 
(1875), 1 A.C. 476 (1876); Bigelow, Bills, Notes, and Checks (Lile’s ed. 1928), § 32. 

637 
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A distinction has been drawn between general custom, custom so widespread as to be 
judicially noted, and usage, custom limited to a class or locality. Hicks Co. v. Federal 
Reserve Bank, 174 Ark. 587, 296 S.W. 46 (1927); Anglo-Hellenic S.S. Co. v. Dreyfous & 
Co., 108 L.T. 36 (1913); Salt, the Local Ambit of Custom, Cambridge Legal Essays 
(1926), 279. A general custom binds even those who are unaware of it. Howard ». 
Walker, 92 Tenn. 452, 21 S.W. 897 (1893); Spokane Valley State Bank v. Lutes, 133 
Wash. 66, 233 Pac. 308 (1925). But unless the existence of a usage is brought to the 
attention of the parties they are not bound by it. Federal Reserve Bank v. Malloy, 
264 U.S. 160 (1924); American Savings Bank and Trust Co. v. Dennis, 90 Wash. 547, 
156 Pac. 550 (1916). What is custom and what merely usage is often a difficult ques- 
tion leading to a difference of opinion. Lowell Co-Op Bank v. Sheridan, 284 Mass. 594, 
188 N.E. 636 (1934); cf. Johannsen v. Evans, 271 lll. App. 372 (1933). In the instant 
case a fair interpretation indicates that the practice was limited to a particular local- 
ity. Insofar as it was a local custom and the maker had no knowledge of it, the court 
properly held that the statutory requirement of presentation within a reasonable 
time was not affected by the presence of custom. Since the payee secured the advan- 
tage of lower clearing charges, it does not seem unfair to place on him the risks inci- 
dent to roundabout collection methods. See 31 Yale L. J. 189 (1921). 


Constitutional Law—Billboard Regulation—Exercise of Poiice Power for Aes- 
thetic Purposes.—{Massachusetts]|.—The Department of Public Works of Massa- 
chusetts was empowered by constitutional amendment and statute to “regulate and 
restrict” the use of billboards. Mass. Const. Amend. art. 50; Mass. Gen. Laws (1921), c. 
93, § 29-33. The regulations prohibited billboards within certain distances of streets 
or highways, within three hundred feet of any park and wherever the commissioners 
believed they would mar scenic beauty. Plaintiffs, billboard owners, contended that 
these regulations deprived them of the use of their property without due process of 
law in violation of the Fourteenth Amendment of the Constitution of the United 
States. Held, that the regulation was a valid exercise of the state police power. The 
highway regulations were justified on the traditional ground that billboards create a 
driving hazard by attracting the attention of passing motorists, and are a nuisance 
since they force unwelcome advertising messages before the eyes of travellers. The 
“park” and “scenic beauty” regulations, however, were sustained on the ground that 
aesthetic considerations alone will justify an exercise of the police power. General Oul- 
door Advervising Co. v. Department of Public Works, 193 N.E. 799 (Mass. 1935). 

The case marks the climax of a trend toward police power regulation for aesthetic 
ends, the court suggesting a new theory to justify such legislation. It should be noted, 
however, that, because of the amendment to the Massachusetts Constitution, the due 
process clause of the federal Constitution only was involved. This fact may have in- 
fluenced the court to be more liberal than if the billboard legislation in question had 
been attacked as violating both state and federal due process clauses. The right to 
own and use property, protected by the Fourteenth Amendment of the federal Con- 
stitution, can be denied or restricted by a state only when the interference is justified 
as a valid exercise of police power. Freund, Police Power (1904), 3. The orthodox rule 
is that the police power of a state is limited to legislation affecting the public health, 
safety, morals and general welfare. Cusack Co. v. City of Chicago, 242 U.S. 526 (1916) 
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(billboard restriction held constitutional); cf. Welch v. Swasey, 193 Mass. 364, 79 
N.E. 745 (1907) (building height restriction valid because of light, air, and fire detri- 
ments to the public); Opinion of the Justices, 234 Mass. 597, 127 N.E. 525 (1920) 
(billboards endanger motorists by distracting driver’s attention); Cochran v. Preston, 
108 Md. 220, 70 Atl. 113 (1908) (tall buildings are fire hazards); St. Louis Gunning 
Advertising Co. v. City of St. Lowis, 235 Mo. 99, 137 S.W. 929 (1911) (billboards 
hide criminals and prostitutes and function as privies and fire hazards). Tradi- 
tionally it could not be exercised for purposes which the courts felt were purely 
aesthetic. Curran Bill Posting Co. v. Denver, 47 Colo. 221, 107 Pac. 261 (1910) (bill- 
boards in city have not sufficient relation to health and welfare of the public to justify 
restriction) ; Williston v. Cooke, 54 Colo. 320, 130 Pac. 828 (1913) (business restrictions 
in residential districts are purely for aesthetic ends); Haller Sign Works v. Physical 
Culture Training School, 249 Ill. 436, 94 N.E. 920 (1911) (billboard restriction within 
500 feet of a public park); People v. City of Chicago, 261 Ill. 16, 103 N.E. 609 (1913) 
(ordinance restricting retail stores from residential districts invalid); State Bank and 
Trust Co. v. Village of Wilmette, 193 N.E. 131 (Ill. 1934) (zoning business restriction 
invalid because based solely on aesthetic considerations); City of Passaic v. Paterson 
Bill Posting Co., 72 N. J. L. 285, 62 Atl. 267 (1905) (billboards ten feet back of building 
line); Spann v. City of Dallas, 111 Tex. 350, 235 S.W. 513 (1921) (business building 
restriction is purely for aesthetic purposes); Piper v. Ekern, 180 Wis. 586, 194 N.W. 
159 (1923) (building height cannot be restricted because only aesthetic ends) ; Burdick, 
Law of the American Constitution (1922), 567; 3 Conn. L. Rev. 135 (1918); 19 Mich. 
L. Rev. 191 (1920). 

Courts in recent years, however, have tended to give greater weight to aesthetic 
considerations in justifying various types of police regulations. Chandler, The Atti- 
tude of Law toward Beauty, 8 A. B. A. J. 470 (1922). The building restriction and 
zoning ordinance cases evidence this change. Village of Euclid v. Ambler Realty Co., 
272 U.S. 365 (1920); Windsor v. Whitney, 95 Conn. 357, 111 Atl. 354 (1920) (beauty 
and wholesomeness of building line regulation considered) ; State v. Kievman, 116 Conn. 
458, 165 Atl. 601 (1933) (considered aesthetic effect of a junk yard in residential sec- 
tion); Ware v. City of Wichita, 113 Kans. 153, 214 Pac. 99 (1923) (court practically 
rested case on aesthetic considerations though incidentally mentioned some relation 
to health and safety); State ex rel. Civello v. New Orleans, 154 La. 271, 97 So. 440 (1923) 
(health and welfare supplemented by aesthetic reasons). The courts have been par- 
ticularly wrilling to consider the aesthetic effects of billboards in allowing their regu- 
lation. St. Louis Poster Advertising Co. v. St. Louis, 249 U.S. 269 (1919); see State ex 
rel. Civello v. New Orleans, 154 La. 271, 97 So. 440 (1923) (billboard cases might well 
have rested solely on aesthetic considerations); Perlmutter v. Greene, 259 N.Y. 327, 
182 N.E. 5 (1932). See 46 Harv. L. Rev. 157 (1932); Baker, Municipal Aesthetics and 
the Law, 20 Ill. L. Rev. 546 (1926). 

The changing attitude of the courts toward beauty is reflected in the eminent 
domain cases where aesthetic considerations are given much weight in justifying con- 
demnation proceedings. See Shoemaker v. U.S., 147 U.S. 282 (1892) (land may be 
taken for parks if owner is compensated); see Allorney General v. Williams, 174 Mass. 
476, 480, 55 N.E. 77, 78 (1899) (dictum to effect that the height of buildings around 
parks can be limited); State ex rel. Twin City Building and Investment Co. v. Houghton, 
149 Minn. 1, 176 N.W. 159 (1920) (“It is time that courts recognized the aesthetic as a 





640 THE UNIVERSITY OF CHICAGO LAW REVIEW 


factor in life’); In re New York, 57 App. Div. 166, 68 N. Y. S. 196 (1901) (the center 
of a street for planting trees was taken by eminent domain proceedings); Nichols, 
Power of Eminent Domain (1917), 161. Although, in the eminent domain cases the 
owners are compensated, the courts’ attitude toward beauty in them has had a de- 
cided influence in “police power” cases. Cf. State ex rel. Twin City Building and In- 
vestment Co. v. Houghton, 149 Minn. 1, 176 N.W. 159 (1920) (eminent domain zoning 
case); and State ex rel. Beery v. Houghton, 164 Minn. 146, 204 N.W. 569 (1925) (similar 
ordinance sustained under police power). The court in the principal case, instead of 
rationalizing its decision by “health and safety” arguments, declared unequivocally 
that regulation for aesthetic ends is a valid exercise of police power. 

The courts in refusing to sustain police power regulation in previous cases have 
construed “aesthetic” to mean “an appreciation of the beautiful.”’ On this interpreta- 
tion they have denied an interference with private property rights when the purpose 
was solely to satisfy the desire of the public to live in a more beautiful or attractive 
environment. The court in the principal case, however, placed an economic value on 
beauty, considering it as an asset of the state enuring to the benefit of the public. 
Thus the scenic beauty of the state in attracting tourists results in great economic 
benefit to the state. Similarly, attractive residential districts greatly increase the 
actual value of the property of the people in that area. This concept makes restric- 
tion for aesthetic purposes analogous to police power control in other instances. It 
has been frequently held that a private owner cannot be allowed to dissipate the 
natural resources of the state in order to gain a slight benefit to himself. Ohio Oil v. 
Indiana, 177 U.S. 190 (1900) (owner wasting large quantities of gas in order to produce 
a small amount of oil); see Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61 (1911); 
Wall, Attorney General of the State of Wyoming v. Midland Carbon Co., 254 U.S. 300 
(1920) (state can prevent private owner from burning gas wastefully purely for pur- 
pose of producing carbon). And it has been held that the use of private property can 
be restricted when such use results in great economic loss to the general public. Miller 
v. Schoene, 276 U.S. 272 (1928) (state prevented growth of red cedars which injured 
surrounding orchards). Thus the slight economic benefit to owners of billboards de- 
rived by placing them within certain distances of parks and in other places of scenic 
beauty is overwhelmingly offset by the great injury that would result to the general 
public by this destruction of the community economic asset of beauty. 


Constitutional Law—Exclusion of Negroes from Primaries—State Action and the 
Fourteenth Amendment—{U.S.}—The respondent county clerk refused the petitioner, 
a negro, a Democratic primary election ballot, because of a resolution of the state 
Democratic convention excluding negroes from membership in the party. Held, the 
refusal did not violate the Fourteenth or Fifteenth Amendment of the federal Consti- 
tution, since the clerk was acting for a voluntary association and not for an agency of 
the state. Grovey v. Townsend, 55 Sup. Ct. 622 (1935). 

Certain Southern states have made persistent efforts to disfranchise the negro by 
legal means. Ratliff v. Beale, 74 Miss. 247, 266, 20 So. 865 (1896). See reported aside 
by Justice Holmes indicating that he was well aware of disfranchisement by non- 
legal means. 41 Yale L.J. 1212, 1221 (1932). See also Rose, Negro Suffrage: The 
Constitutional Point of View, I Am. Pol. Sci. Rev. 17, 25 et seg. (1906). Qualifications 
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imposed on the right to vote in state elections have been upheld as not unduly dis- 
criminatory to negroes when they also applied to poor and illiterate whites. Williams 
v. Mississippi, 170 U.S. 213 (1898). Almost all the Southern states require payment of 
a poll tax. Ala. Const. (1901), art 8, § 181; Ga. Const. (1877), art. 2, § 6398; La. 
Const. (1913), art. 197; Miss. Const. (1890), art. 12, § 244; N.C. Const. (1868, amend- 
ed 1902), art 6, § 4; Okla. Const. (1910), art. 3, § 4a; S.C. Const. (1895), art. 2, §4; 
Va. Const. (1902), art. 2, § 20. All require the ability to read and write. See 78 Forum 
906 (1927); cf. Minor v. Happersett, 21 Wall. (U.S.) 162 (1874). But more direct at- 
tempts to prevent negroes from voting in elections have been stricken down as vio- 
lative of the Fifteenth Amendment. Guinn and Beal v. U.S., 238 U.S. 347 (1914); 
Myers v. Anderson, 238 U.S. 368 (1915) (the famous “grandfather clauses”’). 

The attempt was next made to exclude negroes from voting in primary elections, 
since exclusion from the Democratic primary in many Southern states for most pur- 
poses has been equivalent to disfranchisement. Such legislation would have to sat- 
isfy the requirements of the Fourteenth Amendment which provides for equal pro- 
tection, and also the Fifteenth Amendment which guarantees the right to vote against 
discrimination on account of race, color, or previous condition of servitude, although 
in this connection the Fifteenth Amendment seems to be regarded as covering no field 
not covered by the Fourteenth. See Powell, The Supreme Court and State Police 
Power 1922-30, 18 Va. L. Rev. 587, 635 (1932); cf. Slaughterhouse Cases, 16 Wall. 
(U.S.) 36 (1873); 6 Neb. L. Bul. 312 (1928). The Texas legislature went bravely to 
the task and passed a statute directly prohibiting negroes from voting in the Demo- 
cratic primaries. Tex. Rev. Civ. Stat. (1925), art. 3107. This, however, was held un- 
constitutional in Nixon v. Herndon, 273 U.S. 536 (1927), as a denial of equal protection 
under the Fourteenth Amendment. In order to be condemned under the Fourteenth 
Amendment, however, a prerequisite is that there be state action. Virginia v. Rives, 
100 U.S. 313 (1879); Civil Rights Cases, 109 U.S. 3, 11, 12 (1883); Raymond v. Chicago 
Traction Co., 207 U.S. 20 (1907); Willoughby, Constitutional Law (1910), § 86; for 
the development of this doctrine see particularly Sharp, Movement in Supreme Court 
Adjudication, 46 Harv. L. Rev. 361 (1933). And traditional American doctrine is that 
a political party is a voluntary association. Beene v. Waples, 108 Tex. 140, 187 S.W. 
191 (1916); Merriam, American Political Ideas (1920), 278. Remembering this, the 
Texas legislature next authorized the executive committee of the state Democratic 
party to prescribe the “qualifications of its own members,” and the committee prompt- 
ly excluded negroes. Tex. Rev. Civ. Stat. (1925), art. 3107. But this was likewise held 
unconstitutional in Nixon v. Condon, 286 U. S. 73 (1932), the court stressing the fact 
that there was no indication that the executive committee would have had this power 
in the absence of statute, and that the committee therefore was not acting for the 
convention but for the state legislature. See Grigsby v. Harris, 27 F. (2d) 942 (S.D. 
Tex. 1928); Nixon v. Condon, 34 F. (2d) 464 (W.D. Tex. 1929); Nixon v. Condon, 49 F. 
(2d) ro12 (C.C.A. sth 1931); West v. Bliley, 33 F. (2d) 177 (E.D. Va. 1929); Bliley ». 
West, 42 F. (2d) ror (C.C.A. 4th 1930); cf. State ex rel. Hatfield v. Carrington, 194 Ia. 
785, 190 N.W. 390 (1922). The next move for the Texas legislature was thus clearly 
forcast: repeal the delegation of power to the committee, and allow the convention 
itself to exclude negroes. The exclusion would then be the act of a voluntary political 
organization, and there would be no state action to be condemned by either the Four- 
teenth or Fifteenth Amendment. This, in fact, was done, and held constitutional in 
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the present case because of the absence of any state action. See 41 Yale L.J. 1212, 
1221 (1932) (comment). 

In a state where selection in the primary is usually tantamount to actual election, 
the privilege to vote in the primary seems to be sufficiently connected with the election 
of state officials; so that any exclusion by a primary official from the primaries might 
be considered state action. Cf. Love v Wilcox, 119 Tex. 256, 28 S.W. (2d) 515 (1930); 
see Merriam and Overaker, Primary Elections (1928), 140; Evans, Primary Elections 
and the Constitution, 32 Mich. L. Rev. 45 (1934). Furthermore the Texas legislature 
had so surrounded the primary election with restrictions as to cause the Texas Su- 
preme Court to say in a previous case that “the Legislature has assumed control of 
that subject to the exclusion of party action.” Briscoe v. Boyle, 286 S.W. 275 (Tex. 
1926). And we may well find state action where there is almost complete state control. 
See White v. County Dem. Ex. Comm., 60 F. (2d) 973 (S. D. Tex. 1932); 1. Univ. Chi. 
L. Rev. 142 (1932); see also Tex. Rev. Civ. Stat. (1925), arts, 2935-3041; but see 5 Tex. 
L. Rev. 393, 399 (1927) where it is pointed out that state regulation in many fields is 
not necessarily state action. It has sometimes been urged that a primary represents 
state action provided state funds are used to pay primary officials and evidently no state 
funds are used in Texas. White v. Lubbock, 30 S.W. (2d) 722 (Tex. 1930). Moreover 
the position taken by the court in the present case makes it somewhat difficult to 
understand the previous decision in Nixon v. Condon, 286 U.S. 73 (1932), where the 
delegation to the executive committee of the convention of power to exclude was held 
bad. It is not at all clear that the committee would not have had this power in the 
absence of legislation, and it seems more than likely that the legislature did not intend 
to delegate power so much as to return power to the place where it was before the legis- 
lature entered the field with its own requirements. See 5 Tex. L. Rev. 393, 400 (1927). 
The complete failure to discuss the application of the Fifteenth Amendment in the 
present case also seems questionable inasmuch as its application was expressly held 
open by Justice Holmes in the Herndon case and was again reserved in the Condon case. 
It is true that the court in Newberry v. U.S., 256 U.S. 232 (1921) indirectly held that 
a primary is not an election under Art. 1, § 4 of the federal Constitution, and thus, per- 
haps, it may be assumed that the right to vote under the Fifteenth Amendment would 
not include the right to vote in a primary. But the authority of the Newberry case has 
been considerably shaken. Borroughs v. U.S., 290 U.S. 534 (1934); 1 Univ. Chi. L. Rev. 
636 (1934). And no definition of the right to vote under the Fifteenth Amendment has 
been given. See Hodge v. Bryan, 149 Ky. 110, 148 S.W. 21; Chandler v. Neff, 298 Fed. 
515 (W.D. Tex. 1929). 


Corporations—Right to Cumulative Voting Though Not Complying with Statutory 
Requirement of Filing—{New York].—Pursuant to an agreement whereby the peti- 
tioner sold enough of his stock to the two respondents to make each owner of one-third 
the total stock, an amendment to the charter and a by-law were passed, unanimously, 
providing for cumulative voting. The New York Stock Corporation Law provides 
“unless otherwise provided in the certificate of incorporation . . . . filed pursuant to 
law ....every stockholder .... shall be entitled . .. . to one vote for every share 
.... and “the certificate of incorporation . . . . filed pursuant to law may provide” 
for cumulative voting. N. Y. Cahill’s Consol. Laws (1930), c. 60, §§ 47, 49. Through 
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no fault of the petitioner, the amendment was never filed. Upon the respondent’s re- 
fusal to allow a cumulative vote for directors, the petitioner brought proceedings to 
have his candidate declared elected. Held, though the statutory requirement of filing 
had not been satisfied, the respondents were bound by contract to permit the petitioner 
to vote his shares cumulatively. In re American Fibre Seat Corp., 265 N.Y. 416, 193 
N.E. 253 (1934). 

In absence of express “authorization,’”’ stockholders have no right to cumulative 
voting. State v. Stockley, 45 Ohio St. 304, 13 N.E. 279 (1887). Although usually pro- 
vided for by statutory or constitutional provision, it has been suggested that cumula- 
tive voting may be authorized by “charter or by by-laws’’ if there is no mandatory 
statute requiring another method. Ballantine, Corporations (1927), § 172. If the pres- 
ent statute is considered as “permissive’’ it would seem that the by-law in itself would 
be sufficient authorization to allow the petitioner his right of cumulative voting. See 
decision below, In re American Fibre Chair Seat Corporation, 241 App. Div. 532, 272 
N.Y.S. 206 (1934); 34 Col. L. Rev. 1361 (1934). But see 48 Harv. L. Rev. 509 (1935). 

The language of the act, however, indicates that the statute is mandatory rather 
than permissive, “unless otherwise provided in the certificate filed pursuant to law 
.... every shareholder shall be entitled to one vote for every share.’’ See Chappel v. 
Standard Scale and Supply Corp., 15 Del. Ch. 333, 138 Atl. 74 (1927), rev’d on other 
grounds, 16 Del. Ch. 331, 141 Atl. 191 (1928); Black, Interpretation of Laws (2d ed. 
1911), §§ 147-149; Maxwell, Interpretation of Statutes (7th ed. 1929), 316. The court 
in the principal case accepted this construction: “the voting rights of the stockholders 
are immune from change except by amendment of the charter of incorporation.” 

It has been held that a unanimous voting agreement which does not satisfy a man- 
datory statutory provision for amendment will be unenforceable. Nickolopoulous v. 
Sarantis, 102 N. J. Eq. 585, 141 Atl. 792 (1928). There is authority, however, to the 
effect that stockholders who are parties to a voting agreement will be bound by its pro- 
visions even though the agreement is invalid as far as third parties are concerned. 
Weiland v. Tlogan, 177 Mich. 626, 143 N.W. 599 (1913); Fletcher, Corporations (perm. 
ed. 1931), § 4194. Thus, though there was no valid charter provision in the principal 
case for cumulative voting, the court held that the respondents, as parties to the orig- 
inal agreement, were estopped from denying its validity. The court suggested that 
the petitioner could have obtained specific performance requiring the respondents to 
file the amendment pursuant to the voting agreement, and in effect, though not ex- 
pressly treated “that as done which in good conscience should have been done.”’ 

The decision expressly construing the statute as mandatory and yet allowing the 
petitioner a right to cumulative voting presents an interesting problem: how far must 
the shareholders go toward a “de jure’ amendment in order for the court to enforce 
the agreement? Would an oral agreement to amend the charter to provide for cumula- 
tive voting be enough? Would a written agreement be sufficient; or would the same 
result be reached if the proposed amendment were approved at a regular meeting but 
not actually prepared for filing? 

The language of the court indicates that such an agreement will be enforced only if 
the objection to its validity is “purely technical,’’ where no “rights of third parties are 
involved,” where the agreement is “not contrary to public policy,’’ and where it has 
been authorized by a “unanimous vote.”’ 
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Corporate Reorganization—Power of Trustee to Vote in Reorganization Pro- 
ceedings under §77B—{Federal].—In proceedings under § 77B of the Bankruptcy 
Act, 48 Stat. 912 (1934), 11 U.S.C.A. § 207 (1934), for the reorganization of the debtor 
corporation, the trustee of a first mortgage bond issue secured by property of the 
debtor, having apparently filed claims on the bonds, sought to vote on a proposed plan 
of reorganization to the exclusion of all the bondholders, or at least on behalf of the 
bondholders who had not joined committees or voted as creditors. The trust inden- 
ture provided that in the event of default the corporation would pay to the trustee 
the whole amount due and payable on the bonds, for the benefit of the bondholders. 
Held, in the absence of express authority in the trust indenture giving the trustee 
power to vote, it may not vote to the exclusion of bondholders. Although trustees 
have been allowed to file claims in bankruptcy, the trustee files merely as an agent 
and not as a creditor entitled to vote on a plan of reorganization. Whether the trustee 
can vote for bondholders who had not voted is a moot question since the bondholders’ 
protective committee could cast more than the number of votes necessary for the ap- 
proval of the plan. Jn re Allied Owners’ Corp., 74 F. (2d) 201 (C.C.A. 2d 1934). 

The theory developed to allow a trustee to file claims for bondholders in ordinary 
bankruptcy proceedings might seem to support the claim of the trustee to vote, at 
least for non-filing bondholders. To prevent loss to bondholders it seemed desirable 
that the trustee be allowed to file claims for them. Two obstacles had to be overcome: 
Only the holder of a claim or his agent could file a claim in bankruptcy. Jn re Ellis, 
242 Fed. 156 (D.C.N.J. 1917); Fitkin v. Century Oil Co., 16 F. (2d) 22 (C.C.A. 2d 
1926); In re Indiana Flooring Co., 53 F. (2d) 263 (D.C.N.Y. 1931). Ordinarily there 
was no agency in the trust indenture. Further, § 57 (b) of the Bankruptcy Act re- 
quired the instrument on which the claim was founded to be filed with proof of the 
claim. 30 Stat. 560 (1898), 11 U.S.C.A., §.93 (b) (1927). But the bonds were not in the 
possession of the trustee. The provision common in trust indentures, that in default 
the mortgagor would pay the indebtedness to the trustee for the benefit of the bond- 
holders, provided a convenient solution. Both the trustee and the bondholder had a 
claim even though there was but one debt; § 57 (b) was satisfied by presentation of the 
trust indenture. Hence, the trustee could prove on behalf of bondholders who did not 
file for themselves. In re United Cigar Stores Co., 68 F. (2d) 895 (C.C.A. 2d 1934); 
In re Paramount Publix Corp., 72 F. (2d) 219 (C.C.A. 2d 1934); In re International 
Match Corp., 3 F. Supp. 445 (D.C.N.Y. 1932); 46 Harv. L. Rev. 309 (1932); cf. Spits v. 
Fox Metropolitan Playhouses, Inc., 3 F. Supp. 606 (D.C.N.Y. 1933). Moreover, pay- 
ment of dividends was made to the trustee and not to the bondholders on whose behalf 
the trustee had filed. Jn re Paramount Publix Corp., 72 F. (2d) 219 (C.C.A. 2d 1934); 
National Milling & Chemical Co. Inc. v. Amalgamated Laundries, 7 F. Supp. 723 
(D.C.N.Y. 1934). 

But if the trustee is allowed to vote as a creditor on behalf of bondholders who have 
not voted, the trustee may be in a position to determine the acceptance or rejection 
of a plan of reorganization. Since the trustee is a fiduciary, power to vote may mean 
an obligation to vote for the best interest of the cestuis. See Posner, Liability of the 
Trustee under the Corporate Indenture, 42 Harv. L. Rev. 198 (1928). Corporate 
trustees may not be desirous of incurring the possible fiduciary obligation involved in 
writing a good plan of reorganization. Moreover it is doubtful whether the present day 
institution of corporate trustee has developed to a point where it can properly perform 
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such a function. Lowenthal, Wall Street and the Investor, 169 Harper’s Magazine 707 
(1934). 

But even conceding that the trustee can file claims and receive dividends as a 
creditor, it does not necessarily follow that the trustee can vote on a plan of reorgan- 
ization. While the trustee may be authorized to perform such acts of an administra- 
tive nature, he may not be authorized to decide the questions of changing the con- 
tractual rights of bondholders involved in a reorganization. Cf. Schroeder v. Wolf, 227 
Ill. 133, 81 N.E. 13 (1907); Bradley v. Tyson, 33 Mich. 337 (1876). If that is so, the 
trustee would not seem to be a “creditor” entitled to vote within the meaning of 
§ 77B. But if only creditors who have filed their claims may vote and the trustee may 
not vote, it would seem that bondholders who have not filed their claims may not vote 
either, even though the trustee has filed on their behalf. Such disenfranchisement of 
non-filing bondholders may conceivably make it impossible to secure the adoption of 
a plan or reorganization under 77B. 

Since § 77B (c)(6) is broad enough to allow filing of claims by the trustee as an 
agent authorized by the court to file on behalf of the bondholders without presentation 
of the bonds, there is not the same need to invoke the creditor theory to allow the 
trustee to file. If the trustee merely files as an agent of the bondholder, the trustee has 
no standing to vote and the bondholder may vote even though he filed no claim. 
§ 77B contemplates that two-thirds of creditors approve a plan of reorganization. 
Since the bondholders rather than the trustee are the parties ultimately interested 
in the plan, it seems desirable to allow them to vote, once their claim is filed, regardless 
of by whom it has been filed, even at the risk of delaying the proceedings until the 
requisite number of bondholders can be notified and their votes or authorizations to 
vote secured. 


Criminal Procedure—Use of Habeas Corpus to Render Prisoner Eligible for 
Parole—{United States].—Petitioner for a writ of habeas corpus had been convicted 
and sentenced in a federal district court, upon three counts of an indictment, the 
sentence on the first count running concurrently with that on the second, and the 
sentences on the second and third counts running consecutively. The petition asserted 
that the conviction and sentence on the third count were invalid, and that under the 
federal Parole Act, 37 Stat. 650 (1913), 18 U.S.C.A. § 714 (1927), petitioner was en- 
titled to apply for parole after serving one-third of the aggregate of his sentences. He 
had served one-third or more of the valid sentences on the first and second counts, but 
less than one-third of the total of the sentences on all three counts. Petitioner there- 
fore assigned as reason for granting the writ, that the void sentence illegally barred 
him from his right to apply for parole. Held, the petition should be dismissed; the 
writ of habeas corpus can not be used to inquire into the validity of the conviction on 
the third count, inasmuch as petitioner was lawfully detained under the sentence on 
the second count. McNally v. Hill, 293 U.S. 131 (1934). 

The function of the writ of habeas corpus is the liberation of those imprisoned with- 
out sufficient cause. Chin Yow v. United States, 208 U.S. 8 (1907); Collins v. People, 
92 Colo. 454, 456, 21 P. (2d) 1114 (1933). The judgment of a court of competent 
jurisdiction, although erroneous, is binding until reversed; another court cannot, by 
means of habeas corpus, look behind such judgment and re-examine the charges and 
proceedings on which it was based. United States v. Pridgeon, 153 U.S. 48 (1893); 





646 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Frank v. Mangum, 237 U.S. 309 (1915). However, lack of jurisdiction over person or 
subject matter is a ground for release upon habeas corpus, since the judgment or order 
of a court without jurisdiction is absolutely void, and detention thereunder is illegal- 
McClaughry v. Deming, 186 U.S. 49 (1902); People v. Barrett, 203 Ill. 99, 67 N.E. 742 
(1903); and see People v. Kelly, 352 Ill. 567, 186 N.E. 188 (1933). See also 13 Va. L. 
Rev. 433, 440 (1927). 

Thus, where the facts charged in the complaint or the indictment do not constitute 
a crime, the writ will lie. Ex parte Andrew Jackson, 45 Ark. 158 (1885); Ex parte 
McNulty, 77 Cal. 164, 19 Pac. 237 (1888); Ex parte Roquemore, 60 Tex. Cr. 282, 131 
S.W. 1101 (1910). Habeas corpus will lie to release a party tried in a federal district 
court for a common law offense, if it appears upon the face of the indictment that the 
offense charged is not an offense against any law of the United States. Mackey v. 
Miller, 126 Fed. 161 (C.C.A. 9th 1903). But when the court is in doubt as to whether 
the facts charged do or do not constitute an offense, the prisoner cannot anticipate the 
regular course of proceedings by alleging a want of jurisdiction and demanding a ruling 
in habeas corpus proceedings. Ex parte Yarbrough, 110 U.S. 651 (1884); Ex parte Parks, 
93 U.S. 18 (1876). The principle that habeas corpus cannot be used to correct pro- 
cedural errors not affecting jurisdiction has been applied in many cases. For example, 
it has been held that habeas corpus will not lie to determine whether indictments were 
improperly consolidated; Howard v. United States, 75 Fed. 986 (C.C.A. 6th 1896); 
De Bara v. United States, 99 Fed. 942 (C.C.A. 6th 1900); nor whether there was 
sufficient evidence to warrant a conviction; Harlan ». McGourin, 218 U.S. 442 (1910); 
nor whether there were technical irregularities in impaneling the grand jury; Harlan 
v. McGourin, 218 U.S. 442 (1910). See 13 Va. L. Rev. 433, 435 ff. (1927). 

With the exception hereinafter mentioned, the lower federal courts have uniformly 
denied the petition for habeas corpus where the prisoner, although entitled to be re- 
lieved of one of two or more consecutive sentences, had not served the aggregate of 
the valid remaining sentences, and was, therefore, lawfully detained at the time of the 
petition. Woodward v. Bridges, 144 Fed. 156 (D.C. Mass. 1906); Eori v. Aderhold, 53 
F. (2d) 840 (C.C.A. sth 1931). 

But in O’Brien v. McClaughry, 209 Fed. 816 (C.C.A. 8th 1913), where a prisoner 
was detained under a sentence imposing two terms on different counts of an indict- 
ment, to be served successively, the second of which counts was illegal, the court held 
that the prisoner was entitled to be discharged on habeas corpus from the invalid part 
of his sentence, although the valid sentence had not yet expired, because of the effect 
which the illegal part of the sentence had on his right to petition for parole. The 
prisoner was remanded with directions for his discharge from custody with respect to 
the invalid sentence, but to remand him to custody with respect to the valid sentence. 
The same court followed this procedure in Cahill v. Biddle, 13 F. (2d) 827 (C.C.A. 8th 
1926); but see Hostetier v. United States, 16 F. (2d) 921, 923 (C.C.A. 8th 1926). Inas- 
much as the granting of parole is a matter of discretion and not of right, it seems that 
so long as the valid sentence has not expired, the prisoner is not being illegally de- 
tained. Hence habeas corpus, by its very nature, should not lie. It would seem, there- 


fore, that the O’Brien case was incorrectly decided, and is to be regarded as overruled 
by the instant case. 
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Evidence—Admissibility of Evidence of Subsequent Accident to Prove Dangerous 
Condition—{Minnesota].—Plaintiff sued for damages sustained when she fell on de- 
fendant’s waxed linoleum floor, which had become wet and slippery. The trial court 
excluded evidence of another person’s fall in nearly the same spot fifteen minutes later. 
Held, the exclusion was error. The subsequent accident may be used to show the dan- 
gerous condition of the floor. Taylor v. Northern States Power Co., 256 N.W. 674 (Minn. 
1934). 

The use of similar accidents as evidence of a dangerous condition presupposes a case; 
where it is not obvious that the condition is dangerous, for if it is obvious, the ‘aienial 
will be excluded because it is unnecessary, even though it may be relevant and of high 
probative value. There is a split of judicial authority on the question of using similar @ 
accidents as evidence. See 65 A.L.R. 380. The conflict is traceable to three sources: 

(1)The case of Collins v. Dorchester, 60 Mass. 396 (1850), established an absolute * 
rule of exclusion,-instead of leaving the matter open for the court to decide whether, in 
various situations, the probative value of the evidence was disproportionate to any 
prejudice it might cause. Twenty-two years later a Contrary trend was started by 
Darling v. Westmoreland, 52 N.H. 401 (1872), which repudiated the Massachusetts 
rule of absolute exclusion. However, the influence of Collins v, Dorchester is still alive. 

See 1 Wigmore, Evidence (2d ed. 1923), § 458. In Mathews v. City of Cedar Rapids, 80 
Iowa 459, 45 N.W. 804 (1800), for example, the court decried the precedent it felt itself 
obliged to follow. A reason sometimes given for the exclusion is that evidence of other ) x 
accidents will raise collateral issues which the defendant is not prepared to meet. 
Temperance Hall Ass’n v. Giles, 33 N.J. L. 260, (1869); Hoyt v. Des Moines, 76 Iowa 
430, 41 N.W. 63 (1888); McKelvey, Evidence (4th ed. 1932), 196. But the argument 
that collateral issues are raised has not been considered especially persuasive. Quinlan 
v. City of Utica, 11 Hun (N.Y.) 217 (1877), aff’d in 74 N.Y. 603 (1878). And the ob- 
jection of surprise can be urged no more strongly here than against almost any other 
type of evidence. A defendant should be prepared to meet any proof of his negligence. 
1 Wigmore, Evidence (2d ed. 1923), § 443. 

(2) A second source of the conflict in the cases on this point lies in the failure of 
courts to distinguish clearly between the two uses of such evidence. It is important to | 
note that evidence of similar accidents may be used to prove (a) existence of a danger- 
ous condition: Scott ». New Orleans, 75 Fed. 373 (C.C.A. sth 1896); or (b) notice: 
Yates v. Covington, 119 Ky. 228, 83 S.W. 592 (1904). Some courts, see Aaronson 0. 
New Haven, 94 Conn. 690, 110 Atl. 872 (1920), mention a third use—actionable negli- 
gence; but it is difficult to see what they mean since the only actionable negligence 
there can be must arise either from the creation of a dangerous condition or from notice. 

(3) Courts tend to use the ambiguous term “other accidents,’’ not specifying whetI- \ 
er they were prior or subsequent, or the use to which the evidence of “other accidents” | | 
is to be put. This leads to confusion, since a subsequent accident could not be used to 
prove notice of a dangerous condition. See District of Columbia v. Armes, 107 U.S. 519 
(1882); Nye v. Dibley, 88 Minn. 465, 93 N.W. 524 (1903). 

A majority of courts now admit evidence of accidents prior to the one actually — | 


on the use of subsequent accidents to prove the same thing. See McGrail v. Kalamazoo, ~ ° 
94 Mich. 52, 53 N.W. 955 (1892); 65 A.L.R. 380. 


sued for, to prove the existence of a dangerous condition. But there is less agreement 
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It is submitted that whether the similar accident occurred before or after the one in 
suit should be immaterial, if the similar accident is being used to prove a dangerous 
condition. Cook v. New Durham, 64 N.H. 4109, 13 Atl. 650 (1887); Masters v. Troy, 50 
Hun (N.Y.) 485 (1888), aff’d in 123 N.Y. 628, 25 N.E. 952 (1890); Freidman v. New 
York, 63 Misc. 310, 116 N.Y.S. 750 (1909); but see Davis v. Alexander City, 137 Ala. 
206, 33 So. 863 (1902). In any event, however, it must of course appear that both the 

in and the similar accident occurred under substantially the same conditions. 
Griffith v. Denver, 55 Colo. 37, 132 Pac. 57 (1913); City of Aurora v. Plummer, 122 Ill. 

pp. 143 (1905). See Gillrie v. Lockport, 122 N.Y. 403, 25 N.E. 357 (1890), where, in an 
action against a town for injuries sustained by slipping on a defective sidewalk, evi- 
dence that another person slipped at the same place two years before was held inad- 
missible for any purpose, since it was not shown that the earlier accident was caused 
by a defect in the sidewalk. The instant case undoubtedly reached a sound result. 
The subsequent accident was of considerable probative value in showing the dangerous 
condition of the floor. Moreover, the subsequent accident was shown to have occurred 
only fifteen minutes after the main one, and while conditions were practically the same 


Federal Procedure—Review of Crder to Remand—{United States].—Plaintiff, a 
citizen of Texas, brought suit in a Texas state court against two contractors and the 
city of Waco, Texas, for damages caused by a street obstruction. The city, under the 
Texas practice, vouched in a surety company by cross-action. The surety company, a 
Maryland corporation, removed the entire suit to the federal district court on the 
ground of diversity of citizenship, asserting that a separable controversy existed as to 
it. On plaintiff’s motion to dismiss the cross-action and remand, the district court 
held that the controversy was separable, and over-ruled the motion to remand; that 
the surety company was an unnecessary party to plaintiff’s suit and granted the mo- 
tion to dismiss the cross-suit; and that the cross-suit having been dismissed, there no 
longer was any diversity of citizenship to give the federal court jurisdiction, and re- 
manded the suit to the state court. The city appealed the dismissal order, but the 
Circuit Court of Appeais dismissed the appeal, holding that the district court’s dis- 
missal could not be reviewed, since an order to remand is not reviewable. City of Waco, 
Texas, v. United States Fidelity & Guaranty Co., 67 F. (2d) 785 (C.C.A. sth 1933). 
The Supreme Court held: the order of dismissal, if not reviewed, is conclusive on the 
city’s rights. Hence, even though the order to remand is not reviewable the Circuit 
Court of Appeals erred in not passing on the merits of the dismissal. Waco v. United 
States Fidelity & Guaranty Co., 293 U.S. 140 (1934). 

The Supreme Court reasoned that while the action can no longer be tried as a unit 
in the federal court, still, the entire action can be tried by the state court if the dis- 
missal order is overruled. The Circuit Court of Appeals evidently felt the same result 
was reached by its decision since it states that both the cross-action and the main suit 
were pending in the state court, and the dismissal of the cross-action would not be res 
adjudicata. 

Since the passage of § 28 of the Judicial Code (36 Stat. 1094 (1911), 28 U.S.C.A., 
§ 71 (1927)) providing that no appeal or writ of error will be allowed from an order or 
remand, only once has a federal court negatived such an order. Travelers’ Protective 
Assn. v. Smith, 71 F. (2d) 511 (C.C.A. 4th 1934). There, after the defendant had 
properly removed the case to the federal court, the plaintiff remitted all damages over 
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$3000. The district court remanded the case, holding that it had been divested of 
jurisdiction since the jurisdictional amount was no longer involved. The Circuit 
Court of Appeals refused to review the order on the ground that the order to remand 
not being a final judgment was not reviewable. It did, however, allow a petition to be 
filed for mandamus to compel the district court to try the case pointing out that the 
order to remand had been made, not under § 28 on the ground of improper removal, 
but under § 37 of the Judicial Code, which did not prohibit review, on the ground that 
the case was not in the jurisdiction of the District Court. 36 Stat. 1098 (1911), 28 
U.S.C.A. § 80 (1927). See 48 Harv. L. Rev. 512 (1935). 

Other attempts to secure review of orders of remand seem to have been unsuccess- 
ful. See In re Pennsylvania Co., 137 U.S. 451 (1890); and Ex parte Matthew Addy 
Steamship & Commerce Corp., 256 U.S. 417 (1921), involving refusal grant mandamus; 
McLaughlin Bros. v. Hallowell, 228 U.S. 278 (1913); Yankaus v. Feltenstein, 244 U.S. 127 
(1917), which came up on writs of error from state courts after the issues following 
remand had been decided; Pacific Live Stock Co. v. Lewis, 241 U.S. 440 (1916); Missouri 
Pac. Ry. v. Fitzgerald, 160 U.S. 556 (1896). Prior to the Travelers’ case the nearest 
approach to review of a remanding order was the vacating of a remand order by a court 
on its own motion. Empire Mining Co. v. Propeller Tow-boat Co., 108 Fed. goo (C.C.S.C. 
1901). But it has been held that it is improper for a district court to have anything 
further to do with a case after a remanding order has been entered. St. Paul & Chicago 
Ry. Co. v. McLean, 108 U.S. 212 (1883); Ausbrooks v. Western Union Telegraph Co., 
282 Fed. 733 (D.C. Tenn. 1921); Mead Morrison Mfg. Co. v. Marchant, 29 F. (2d) 40 
(C.C.A. 2d 1928), cert. denied, 278 U.S. 655 (1928). 

The Travelers’ case seems to stand alone for the proposition that there is a distinc- 
tion between orders of remand entered because the case was improperly removed 
(under § 28) and orders of remand where the removal was proper but the jurisdiction 
of the court (under § 37) was subsequently lost. The instant case disregards this dis- 
tinction. The court lost jurisdiction only by virtue of an order entered after the re- 
moval. Although the distinction in the Travelers’ case may complicate the law un- 
necessarily, it does not necessarily follow that the decision in the principal case is de- 
sirable. As the principal case stands, should the Circuit Court of Appeals, in complying 
with the Supreme Court’s order, find that the cross-action was improperly dismissed, 
an anomalous situation will result. The remand, which is not reviewable, has been 
ordered solely on the basis of an erroneous decision on another point. And although 
the error has been corrected, the remanding order must stand. It would seem that § 28 
would not be violated, if the district court is allowed to re-examine the propriety of 
the remand where the remand is entered only because of the court’s decision on a re- 
viewable question and that decision is reversed. 


Labor Law—Validity of Collective Bargaining Agreement—{New Jersey].—Plain- 
tiff, labor union, sought to enjoin the defendant upholstering company from violating 
a “closed shop’’ agreement by which the defendant had promised to hire only members 
of the union if they could be furnished, and if they could not, to hire non-union men 
only on condition that they first apply for membership in the union. Held, the contract 
is part of a general plan to unionize the whole industry in the metropolitan area, and 
being monopolistic is therefore opposed to public policy and void. Upholsterers’, C. & 
L. M.1. Union v. Essex Reed and Fibre Co., Inc., 12 N.J. Misc. 637, 174 Atl. 207 (1934). 
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Although early decisions considered combinations of labor unlawful, most courts 
are now agreed that such organization by employees is necessary to enable labor to 
compete with capital on more equal terms in the bargaining process. Cf. Commonwealth 
v. Hunt, 4 Metc. (Mass.) 111 (1842) with Exchange Bakery and Restaurant Inc. v. Rif- 
kin, 245 N.Y. 260, 157 N.E. 130 (1927). Unions here used various devices, such as boy- 
cotts, strikes, and picketing to make their organization effective. See Gompers v. Bucks 
Stove and Gas Range Co., 221 U.S. 418 (1910) (boycott and picketing); A. T. Mason, 
Right to Strike, 77 Univ. Pa. L. Rev. 52 (1928). To avoid the social friction and eco- 
nomic waste often incident to these methods of “self-help,” employers and unions enter 
into collective bargaining agreements. 41 Yale L. J. 1221 (1932). At first only employ- 
ers were granted equitable aid by way of injunction restraining breach; but this remedy 
has been extended to unions also. Schlesinger v. Quinto, 117 Misc. 735, 192 N.Y.S. 564 
(1922). 

Collective bargaining agreements which included a provision that the employer hire 
only union men have been attacked as contrary to public policy and void. In an early 
New York case, it was held that, though it was lawful for employees to unionize, a 
“closed shop” agreement which in effect forced workers into the union or denied them 
the chance to work was void as against public policy. Curran v. Galen, 152 N.Y. 33, 
46 N.E. 297 (1897). Later New York cases, however, limited the doctrine of Curran v. 
Galen by sustaining “closed shop” agreements the primary purpose of which was to 
benefit the contracting parties, even though incidentally non-union men were deprived 
of work. Jacobs v. Cohen, 183 N.Y. 207, 76 N.E. 5 (1905); Goldman v. Cohen, 222 App. 
Div. 631, 227 N.Y.S. 311 (1928); Ribner v. Rasco Butter & Egg Co., 135 Misc. 616, 238 
N.Y.S. 132 (1929). Some states have shown an inclination to follow the later New 
York cases. See Weber v. Nasser, 210 Cal. 607, 286 Pac. 1074 (1930); Underwood ». 
Texas and Pac. Ry. Co., 178 S.W. 38 (Tex. Civ. App. 1915); Yankwich, Labor’s Use of 
the Injunction, 37 Comm. L. J. 623 (1932); of. Preble v. Architectural Iron Workers’ 
Union, 260 Ill. App. 435, 440 (1931). Other states have extended the doctrine of 
Curran v. Galen to include all “closed shop” agreements which suggest a monopoly of 
labor. Connors v. Connolly, 86 Conn. 641, 86 Atl. 600 (1913) (a trade agreement which 
embraces the whole community is void and against public policy as a monopoly of la- 
bor); Lehigh Structural Steel v. Atlantic S. & R. Works, 92 N.J. Eq. 131, 111 Atl. 376 
(1920); Polk v. Cleveland Ry. Co., 20 Oh. App. 317, 151 N.E. 808 (1925) (closed shop 
contracts operating generally in the community are void); cf. Berry v. Donovan, 188 
Mass. 353, 74 N.E. 603 (1905); Hoban v. Dempsey, 217 Mass. 166, 104 N.E. 717 (1914); 
Tracey v. Osborne, 226 Mass. 25, 114 N.E. 959 (1917). 

The refusal of the court in the instant case to enforce the “closed shop” agreement 
involved seems unduly conservative. The agreement, including sixty-five per cent of 
the plants in the particular industry, would not appear to be a monopoly of labor of the 
“whole community”’ as defined in the cases relied upon. See Connors v. Connolly, 86 
Conn. 641, 86 Atl. 600 (1913) (all machine factories in the community were included). 
Moreover, the contract was clearly for the benefit of members of the union and affected 
non-union men only incidentally. The purpose of the agreement was not primarily to 
deprive specific individuals of work, for the agreement expressly offered to allow pro- 
spective employees to join the union. Cf. Mills v. U.S. Printing Co., 99 App. Div. 605, 
91 N.Y.S. 185 (1904). Since the courts do recognize the right of employees to combine 
for purposes of collective bargaining, it seems inconsistent to deny to unions the right 
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to contract for a “closed shop’’ and thus make their collective bargaining effective. See 
Exchange Bakery and Restaurant, Inc. v. Rifkin, 245 N.Y. 260, 263, 157 N.E. 130, 132 
(1927); Frankfurter and Green, The Labor Injunction (1930), 29, 39; Witte, Labor’s 
Resort to Injunctions, 39 Yale L. J. 374 (1930); Rice, Collective Labor Agreements in 
American Law, 44 Harv. L. Rev. 572 (1931); 41 Yale L. J. 1221 (1932). As long as 
such denials are made labor will be compelled to resort to socially undesirable methods 
of bargaining such as strikes and boycotts. The New York attitude, which considers 
such agreements against public policy only where the primary purpose is to injure 
third parties, seems preferable. Non-union employees may join the union or find em- 
ployment elsewhere; the fact that the field is thus somewhat limited is more than offset 
by the social and economic advantages accruing from allowing the employees to act 
as a group, the only way in which they can deal with their employers on even terms. 
Jacobs v. Cohen, 183 N.Y. 207, 76 N.E. 5 (1905); 11 N.Y. Univ. L. Q. 262 (1933); 3 
Temple L. Q. 421 (1929). 


Practice—Petition for Removal to Federal Court as Waiving Defects of Service— 
{Lllinois].—Plaintiff brought suit in Nebraska against an Illinois Corporation which 
had never done business in Nebraska nor had any authorized agent there to accept 
service for it. The defendant obtained an order of removal to the federal court, but 
when the action was remanded, abandoned the cause and allowed judgment to go by 
default. Plaintiff then brought debt in Illinois on this default judgment claiming that 
the Nebraska judgment required recognition under the “full faith and credit” clause 
of the federal Constitution. Held, that the defendant’s petition for removal of the 
cause to the federal court did not constitute a general appearance nor a waiver of any 
defects of process, and that the Nebraska judgment was therefore void. Van Dyke ». 
Illinois Commercial Men’s Assn., 193 N.E. 490 (Ill., 1934). 

In order for a state court to render a judgment in personam which will be enforced 
in all other states under the Full Faith and Credit Clause of the federal Constitution, 
such court must have jurisdiction over the defendant. Haddock v. Haddock, 201 U:S. 
562 (1906). See Farrier, Full Faith and Credit of Adjudication of Jurisdictional Facts, 
2 Univ. Chi. L. Rev. 552 (1935). This jurisdiction is usually acquired by service of 
process on the defendant. At common law process could be served on the defendant 
only if he were found within the territorial limits of the state. See Pennoyer v. Neff, 
95 U.S. 714 (1877). The need for an extension of this common law method due to 
modern business transactions resulted in statutes authorizing service in certain in- 
stances when the defendant is not personally within the state. Thus a statute authoriz- 
ing constructive service on its non-resident citizens has been held not to violate pro- 
cedural due process. See Bickerdike v. Allen, 157 Ill. 95, 41 N.E. 740 (1895) ; Fernandez 
»v. Casey and Swasey, 77 Tex. 452, 14 S.W. 149 (1890). And a foreign corporation 
“doing business” within a state can be bound by service on its agent, therein, because 
a foreign corporation is subject to exclusion and can be allowed to do business only on 
condition that it submits to such service. Tauza v. Susquehanna Coal Co., 220 N.Y. 
259, 115 N.E. 915 (1917). Likewise a statute authorizing a local officer to receive process 
as agent for non-resident motorists has been constitutionally justified because of the 
power of the state to prescribe the terms on which its highways may be used. Hess ». 
Pawloski, 274 U.S. 352 (1927). But legislation providing that a non-resident principal 
may be bound by service on his agent within a state violates due process because the 





652 THE UNIVERSITY OF CHICAGO LAW REVIEW 


privileges and immunities clause of the federal Constitution prevents one state thus 
restricting citizens of other states. Flexner v. Farson, 248 U.S. 289 (1919). But, where 
the business done is of a type subject to the police power control of the state, a principal 
by sending his agent into a state to do business thereby subjects himself to the juris- 
diction of the courts of that state. Doherty v. Goodman, 55 Sup. Ct. 553 (1935). 

A state court, however, failing to get jurisdiction because of void service or process 
may nevertheless get control of a defendant if he makes an appearance. See Blair, 
Constructive General Appearances and Due Process, 23 Ill. L. Rev. 119 (1928). A 
defendant is said to have made an unqualified general appearance when he enters a plea 
in bar or demurs. Such an appearance waives all right to object to void service or 
process either on appeal or collateral attack. Tolland v. Sprague, 12 Pet. (U.S.) 300 
(1838) ; Osgood v. Thurston, 40 Mass. 110 (1839). If a defendant enters a plea in abate- 
ment objecting to jurisdiction he thereby submits himself to the jurisdiction of the 
court to determine that issue. Such may be called a qualified appearance because the 
matter goes to judgment on the issue of jurisdiction only and the defendant’s remedy 
in case of an adverse holding is by appeal on that issue. Griggs v. Gilmer, 54 Ala. 425 
(1875). A motion to quash should, on the other hand, be considered as a special rather 
than a general appearance because the ruling does not go to judgment. If adverse to 
the defendant he then may defend on the merits or fail to plead and appeal on the 
judgment mil dicit. See Nye v. Liscombe, 39 Mass. 263 (1838). 

Some courts have held that a petition for removal to a federal court amounts to a 
general appearance and that if the case is remanded the defendant has waived his right 
to object to the jurisdiction of the state court. Tollman v. Baltimore & Ohio Ry Co., 
45 Fed. 156 (S.D. Ohio 1891); Britton v. Belizhoover, 147 Miss. 737, 113 So. 346 (1927); 
State v. Gale, 232 Mo. 166, 132 S.W. 1119 (1910). See 21 Ill. L. Rev. 73 (1926). The 
other instances, however, of waiver by unqualified or qualified general appearance have 
rested on the theory that by submitting an issuable proposition to the court the de- 
fendant thereby subjects himself to the jurisdiction of the court to determine that issue, 
and that it would be unfair to allow the defendant to gamble on a verdict and in case 
of failure still be allowed to object to the control of the court over him. By a petition 
to remove to a federal court the defendant does not put in issue either the legal or 
factual allegations of the plaintiff nor does he question the validity of process or service, 
but rather seeks to exercise a right conferred on him by federal statute. See Wabash 
Western Ry. Co. v. Brow, 164 U.S. 271 (1896). The state court cannot render a final 
decision on this question because if removal is denied the defendant may defeat the 
ruling of the state court by presenting a record of the proceedings to the proper federal 
court and thereby attain the same result as if removal had been allowed. Although 
sometimes called a special appearance, the petition for removal differs from a motion 
to quash for lack of jurisdiction of the defendant in that the defendant does not re- 
quest the state court to pass on the sufficiency of service or process. In Goldey v. New 
Haven Morning News, 156 U.S. 518 (1895), the Supreme Court expressed the majority 
view by holding that a petition to remove to a federal court does not operate as an 
appearance, such that process and service defects are thereby waived. See also Clark 
v. Wells, 203 U.S. 164 (1906); Hassler v. Shaw, 271 U.S. 195 (1926); Schwab v. Mabley, 
47 Mich. 512, 11 N.W. 390 (1882). The court in the Goldey v. New Haven Morning 
News pointed out that if a state court were allowed to consider a petition for removal 
an appearance that would subsequently support a default judgment, the purpose of the 
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federal act would be thereby defeated. See Wabash Western Ry. Co. v. Brow, 164 U.S. 
271 (1896). 

If, however, there has been a demurrer, plea or motion in the state court which 
would amount to a general or special appearance and in addition a petition for re- 
moval, it follows that on remand, the state court should have the same jurisdiction of 
the defendant as if there had been no petition for removal. Cf. State v. Love, 110 Fla. 
gt, 148 So. 208 (1933). 


Sales—Implied Warranty of Fitness for Consumption by Restaurant Keeper— 
[Federal].—Plaintiff, injured by a particle of glass in an ice cream soda served at de- 
fendant’s soda fountain, sued defendant for breach of an implied warranty of fitness for 
consumption. Heid, plaintiff may not recover for breach of warranty, the transaction 
constituting, not a sale of food, but merely a furnishing of service and a license to con- 
sume as much food as is desired. F. W. Woolworth Co. v. Wilson, 74 F. (2d) 439 
(C.C.A. sth 1934). 

At common law, and to a large extent under the Uniform Sales Act, where there is a 
sale of food by a retail dealer for immediate consumption, there is an implied warranty 
that the food is wholesome. 1 Williston, Sales (2d ed. 1924), §§ 241, 242b. Courts 
which hold there is a warranty even though food is served for consumption on the 
premises consider the transaction to bea sale. Barringer v. Ocean S.S. Co. of Savannah, 
240 Mass. 405, 134 N.E. 265 (1922); Temple v. Keeler, 238 N.Y. 344, 144 N.E. 635 
(1924); Clark Restaurant Co. v. Simmons, 29 Oh. App. 220, 163 N.E. 210 (1927). Other 
courts hold the rule of sales to be inapplicable and regard the transaction as merely a 
furnishing of service and a license to the patron to consume as much as he desires and 
leave the residue. Merrill v. Hodson, 88 Conn. 314, 91 Atl. 533 (1914); Nisky v. Childs 
Co., 103 N.J.L. 464, 135 Atl. 805 (1927). The license theory seems to be based on the 
statement found in two old English cases that an innkeeper does not sell his provisions 
but utters them. Crisp v. Pratt, Cro. Car. 549 (1639); Parker v. Flint, 12 Mod. 254 
(1698). This theory has not only been held inapplicable to the modern restaurant or 
cafeteria, where the customer pays not for the meal but for a definite portion of food; 
Barrington v. Hotel Astor, 184 App. Div. 317, 171 N.Y.S. 840 (1918); 1 Williston, Sales 
(ad ed. 1924), § 242b; 12 Corn. L. Q. 535 (1927); but has also been criticized as unsound. 

The meal served is part of the consideration for the price paid, and the customer is 
entitled to the full consideration. To say that although the customer may eat all the 
food, he may not carry away that which is uneaten seems to be rather arbitrary. It 
can hardly be said that the parties intended a transaction which would make the cus- 
tomer guilty of a tort or a crime if he removed the uneaten food. See 1 Univ. Cinn. L. 
Rev. 369 (1927). But in any event even though the transaction is not considered a 
sale, it is still possible that there be an implied warranty of fitness. The basis of an im- 
plied warranty is justifiable reliance on the skill and judgment of the warrantor rather 
than a technical sale. 7 Cal. L. Rev. 360 (1919); 81 Univ. Pa. L. Rev. 483 (1033); 
1 Williston, Sales (2d ed. 1924), § 242b; see Barringer v. Ocean S.S. Co. of Savannah, 
240 Mass. 405, 134 N.E. 265 (1922). The suggestion has been made that the imposition 
of absolute liability is as justified here as in cases of extra-hazardous conduct. 81 
Univ. Pa. L. Rev. 483 (1933); 25 Yale L. J. 679 (1916). 

It is contended that to imply a warranty, thus placing liability on the restaurant 
owner without negligence, is not only harsh, and productive of groundless claims, but 
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is also an ineffective method of public protection compared to pure food laws and rig- 
orous inspection of sources of food supply. Valeri v. Pullman Co., 218 Fed. 519 (S.D. 
N.Y. 1914); Kenney v. Wong Len, 81 N.H. 427, 128 Atl. 343 (1925); 12 Corn L. Q. 535 
(1927); 22 Ky. L. J. 452 (1930); 13 Minn. L. Rev. 265 (1929). These considerations 
hardly seem persuasive in view of the necessity of guarding public health and safety, 
and the tendency to place absolute liability on purveyors of food in general. Friend 2. 
Childs Dining Hall Co., 231 Mass. 65, 120 N.E. 407 (1918); Kroger Grovery & Baking 
Co. v. Schneider, 294 Ky. 261, 60 S.W. (2d) 594 (1033); 9 N.Y. Univ. L. Q. 360 (1932); 
11 id. 300 (1932). It would seem that a restaurant keeper has at least as great an op- 
portunity to discover and provide against deleterious foods as the retail seller of food, 
against whom a warranty is implied. Smith v. Carlos, 215 Mo. App. 488, 247 S.W. 468 
(1923); 1 Williston, Sales (2d ed. 1924), § 242b; 75 Univ. Pa. L. Rev. 676 (1927). 
Negligence is often difficult to prove because the defect in the food was latent; nor does 
the doctrine of res ipsa loquitur afford full protection, the restaurant keeper very often 
being able to disprove negligence by showing a clean kitchen and care in the selection 
and preparation of food. See for applications of res ipsa loqguitur: Corin v. S. S. Kresge 
Co., 110 N.J.L. 378, 166 Atl. 291 (1933); Clark Restaurant Co. v. Ran, 41 Oh. App. 23, 
179 N.E. 196 (1931). Whether or not the restaurant owner is negligent, it does not 
seem too harsh to impose liability on him as one of the risks incident to a business 
closely related to the public health and safety. 


Torts—Liability to Parent for Nervous Shock Induced by Fear for Safety of 
Child—[Wisconsin].—Deceased, from the window of her home, saw defendant negli- 
gently run over and kill her small child. The shock and emotional disturbance which 
ensued caused her death. In a suit by deceased’s administrator to recover for her 
death, it was held, that plaintiff may not recover, for defendant was under no duty to 
act so as not to subject the parent of the child to the risk of shock from seeing the child 
imperiled. Waube v. Warrington, 258 N.W. 497 (Wis. 1935). 

Nervous shock involving physical consequences is today generally actionable 
whether the result of intentional or negligent conduct. Rogers v. Williard, 144 Ark. 587, 
223 S.W. 15 (1920); Great A. & P. Tea Co. v. Roch, 160 Md. 180, 153 Atl. 22 (1931); 
Wilkinson v. Downton, [1897] 2 Q. B. 57; Hambrook v. Stokes Bros., [1925] 1 K. B. 141; 
contra, Alexander v. Pacholek, 222 Mich. 157, 192 N.W. 652 (1923). But recovery is not 
so generally granted where the shock was induced by apprehension for the safety of 
another whom defendant had endangered. Liability does exist where the person im- 
periled was a member of plaintiff’s immediate family and the imperiling conduct was 
intentional. Jeppsen v. Jensen, 47 Utah 536, 155 Pac. 429 (1916); Lambert v. Brewster, 
97 W.Va. 124, 125 S.E. 244 (1924); contra, Bucknam v. Great Northern R.R. Co., 76 
Minn. 373, 79 N.W. 98 (1899). In the absence of intentional imperiling conduct, there 
is reluctance to impose liability. Thus, to establish a cause of action where the imper- 
iling conduct was negligent, it has been held insufficient to show merely that the person 
endangered was of plaintiff’s family. Southern Ry. Co. v. Jackson, 146 Ga. 243, 91 S.E. 
28 (1916); Cleveland, Cincinnati, Chicago & St. Lowis Ry. v. Stewart, 24 Ind. App. 374 
(1900); Nuckles v. Tenn. Elec. Power Co., 155 Tenn. 611, 299 S.W. 775 (1927). It must 
be shown, in addition, that plaintiff, too, was in peril of physical injury. Spearman v. 
McCrary, 4 Ala. App. 473, 58 So. 927 (1912); Bowman »v. Williams, 164 Md. 397, 165 
Atl. 182 (1933). 
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But this reluctance is not universal; recovery has been allowed in cases of negligent 
imperiling conduct even though the plaintiff was out of the range of physical danger. 
Gulf, C. & S. F. Ry. Co. v. Coopwood, 96 S.W. 102 (Tex. Civ. App. 1906); Hambrook ». 
Stokes Bros., [1925] 1 K. B. 141 (Under the facts of this case it is possible to contend 
that the parent, herself, was in physical danger; under such an interpretation the re- 
sult of this case is consistent with that of the principal case) ; cf. Cohn v. Ansonia Realty 
Co., 162 App. Div. 794, 148 N.Y.S. 39 (1914). Moreover, the distinction between 
negligent and intentional imperiling acts has been criticised: although defendant’s 
conduct may be either intentional or negligent to the person endangered, it is always 
inadvertent to the onlooker. Hallen, Damages from Physical Injuries Resulting from 
Fright or Shock, 19 Va. L. Rev. 253 (1933); Cooley, The Law of Torts (Throckmor- 
ton’s ed. 1930), 32; Harper, The Law of Torts (1933), § 67. Analogy is afforded by the 
rescue cases where one who negligently places X in danger is held liable to Y, injured 
while attempting a rescue. Eckert v. Long Island Ry. Co., 43 N.Y. 502 (1871); Wagner 
v. Int’l. Ry. Co., 232 N.Y. 176, 133 N.E. 437 (1921). It is said that rescue is foreseeable 
because danger invites rescue, and it is no less foreseeable that parents will suffer 
severe shock from seeing their children endangered. 23 Mich. L. Rev. 674 (1925). 

Although the desire to limit liability for negligence somewhere is expressed in terms 
of “duty” and “proximate cause,” these formulae alone hardly furnish analytic meth- 
ods for determining where to draw the line in a close case. Green, The Duty Problem 
in Negligence Cases, 28 Col. L. Rev. 1014 (1928), 29 Col. L. Rev. 255 (1929). The 
principal case demonstrates this. The court applies the test of duty formulated in 
Palsgraf v. Long Island R. Co., 248 N.Y. 339, 162 N.E. 99 (1928): “The risk reasonably 
to be perceived defines the duty to be obeyed, and risk imports relation; it is risk to 
another or to others within the range of apprehension.” The court in the instant case 
concludes that nervous disturbances to a parent witnessing negligent harm to her child 
are consequences “‘so unusual and extraordinary, viewed after the event, that a user of 
the highway may be said not to subject others to an unreasonable risk of them by the 
careless management of his vehicle.” But at least one court thought this to be a fore- 
seeable risk. Hambrook v. Stokes Bros., [1925] 1 K. B. 141. It would seem that this risk 
is almost equally as “foreseeable” as it is “unforeseeable,” so that it can hardly be said 
that the foreseeability test compels one conclusion rather than another. If any decision 
is to be reached, it will, of necessity, be on considerations of social policy as to the de- 
sirability of imposing liability in this situation. 

The contention of the court in the principal case, that to allow recovery for such in- 
jury where plaintiff was not in physical peril would open the door to speculative suits 
and dishonest claims, proves too much, for it would prevent liability for nervous shock 
in any situation. Cf. Mitchell v. Rochester R. Co., 151 N.Y. 107, 45 N.E. 354 (1896); 
Ewing v. Pittsburg C. & St. L. Ry. Co., 147 Pa. 40, 23 Atl. 340 (1892). See Green, 
“Fright” Cases, 27 Ill. L. Rev. 761 (1933); Goodrich, Emotional Disturbance as Legal 
Damage, 20 Mich. L. Rev. 497 (1922). 

More formidable is the question of the boundaries of liability once recovery is 
allowed. Is a stranger to the person injured to recover? See Smith v. Johnson, referred 
to in Wilkinson v. Downton, [1897] 2 Q. B. 57, 67; Hambrook v. Stokes Bros., [1925] 
1 K. B. 141, 157; Currie v. Wardrop, [1927] A.C. 538; or is recovery to be limited to the 
parent-child or family relationship? Cf. Restatement, Torts (1924), § 313. Is recovery 
to be limited only to those who perceived the accident; or will liability extend also to 
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those who learned of it in some other manner? See Hambrook v. Stokes Bros., [1925] 
‘: K. B. 141, 152; German Supreme Court, Sept. 21, 1931, 133 Entscheidungen des 
Reichsgerichts in Zivilsachen 273. Inability to see a definite stopping place may per- 
haps justify a court in refusing to recognize any liability for nervous shock caused by 
apprehension for the safety of another. But once it is conceded, as the court does in the 
principal case, that a parent may recover for such shock if he was also imperiled, it 
seems rather arbitrary to exclude recovery merely because plaintiff was in no physical 
danger, although the conduct of defendant is the same, and the danger of shock to the 
parent is as great. 


Unfair Competition—Broadcasting News Reports—({Federal].—Defendant, radio 
station, broadcast news reports by reading from newspapers after their general publica- 
tion without stating the source of the news. The Associated Press, of which the news- 
papers were members, sought to enjoin the defendant’s use of such news until twenty- 
four hours after publication. Held, injunction denied; complainant had no property 
right in the news after publication; nor did defendant’s acts amount to unfair competi- 
tion since defendant did not compete in disseminating of news for profit. Associated 
Press v. KVOS, 9 F. Supp. 279 (D.C. Wash. 1934). 

The traditional concept of unfair competition included only that narrow field of 
cases in which the defendant had attempted to pass off his goods on the buying public 
as those of the plaintiff. See Hanover Milling Co. v. Metcalf, 240 U.S. 403, 412 (1915). 
In the news piracy cases, deception of the public or a breach of contract or trust 
by defendant have been considered unnecessary since International News Service 
v. Associated Press, 248 U.S. 215 (1918); see Gilmore v. Sammons, 269 S.W. 861 
(Tex. Civ. App. 1925). In recent cases, radio stations have been enjoined from broad- 
casting news gathered from complainant’s newspaper after general publication. New 
Orleans Times-Picayune v. Ohalt, N. Y. Times, June 30, 1933, 15 (New Orleans Civil 
Dist. Ct.); Associated Press v. Sioux Falls Broadcasting Co., U.S. Dist. Ct., S.D., Mar. 
14, 1933; see 4 Air L. Rev. 323 (1933). The broad concept of unfair competition ex- 
pressed in these cases seems to be that no one shall be allowed to appropriate to his own 
profit the product of his competitor’s effort and expense. 17 Mich. L. Rev. 490 (1919); 
cf. the German cases discussed in Caldwell, Piracy of Broadcast Programs, 30 Col. 
L. Rev. 1087, 1104, 1106 (1930). But the courts have been loath to subscribe to that 
broad doctrine in cases in which the thing appropriated by defendant was not news. 
Where the defendant had appropriated dress designs, courts have refused an injunc- 
tion, limiting the International News case to its particular facts. Cheney Bros. v. Doris 
Silk Corp., 35 F. (2d) 279 (C.C.A. 2d 1929), cert. denied 281 U. S. 728 (1930); see 
Margolis ». National Bellas Hess Co., 139 Misc. 738, 249 N.Y.S. 175 (1931); cf. Mon- 
tegut v. Hickson, 178 App. Div. 94, 164 N.Y.S. 858 (1917); see 31 Col. L. Rev. 477 
(1931). Likewise, where a competitor appropriated plaintiff’s scheme, device, plan or 
system, the courts have been reluctant to find unfair competition, unless there was 
some element of passing off or breach of contract or trust. Fonotipia v. Bradley, 171 
Fed. 951 (D.C. N.Y. 1909); Steiff v. Bing, 215 Fed. 204 (D.C. N.Y. 1914); Meccano 
v. Wagner, 234 Fed. 912 (D.C. Ohio 1916); Fed. Electric Co. v. Flexlume Corp., 33 F. 
(2d) 412 (C.C.A. 7th 1929); Nat'l. Tel. Directory Co. v. Dawson Mfg. Co., 214 Mo. 683, 
263 S.W. 483 (1924); Crump v. Lindsay, 107 S.E. 679 (Va. 1921); but see Meyer »v. 
Hurwitz, 5 F. (2d) 370 (1925), affd. 10 F. (2d) ro19 (1926); Haines ,Efforts to Define 


—s er hy, Oo OS OL Oe 


—~. wa > i bet he el CULLUM 





RECENT CASES 657 


Unfair Competition, 29 Yale L.J. 1 (1919). And unless the appropriation of plaintiff’s 
device tended to diminish his sales, plaintiff is not entitled to an injunction, no matter 
how much the defendant profited by his deception of the public. American Wash- 
board Co. v. Saginaw Mfg. Co., 103 F. 281 (CC.A. 6th 1900); Mosler Safe Co. v. Ely- 
Norris Safe Co., 273 U.S. 132, rev’g. 7 F. (2d) 603 (C.C.A. 2d 1927). It may be argued 
that the news cases should be exceptional and that the plaintiff should be given a 
property right in news even after publication similar to that held by an author or 
lecturer. 13 Ill. L. Rev. 708 (1919). But such property is difficult to find because the 
events which make news are no one’s property and if defendant takes “tips” on news 
gathered by plaintiff and proceeds to verify them before publishing, the defendant has 
not taken the plaintiff’s property. See Sports and General Press Agency, Lid. v. “Our 
Dogs” Publishing Co., Lid., [1916] 2 K.B. 880; International News Service v. Associated 
Press, 248 U.S. 215 (1918); but see opinion of Judge Augustus Hand in lower court, 240 
Fed. 983 (C.C.A. 2d 1917). Moreover, to find a property right after publication in 
newspapers, the common law theory of abandonment on general publication must be 
stretched. Recently a broadcast of a skit over the radio, however, was held not to con- 
stitute an abandonment of property in the skit. Uproar Co. v. Nail. Broadcasting Co., 
8 F. Supp. 358 (D.C. Mass. 1934); of. Gotham Music Service, Inc. v. Denton & Haskins 
Music Pub. Co., 259 N.Y. 86, 181 N.E. 57 (1932). 

In the instant case there is neither a passing off nor a deception of the public which 
would cause anyone to believe that the newspapers had copied from the earlier news 
of the radio. See opinion of Justice Holmes in International News Service v. Associated 
Press, 248 U.S. 215, 246 (1918). And the plaintiff’s and defendant’s services are so 
dissimilar that the sale of plaintiff’s newspapers is not decreased but may be increased 
by defendant’s news broadcasts. N.Y. Times, April 26, 1936, 1; Stockbridge, Radio 
and Press, Outlook and Independent, Dec. 31, 1930, 692; see 35 Col. L. Rev. 304 (1935). 
But radios and newspapers are competing for the good will of advertisers who pay the 
costs of both services. N.Y. Times, April 23, 1931, 14; April 24, 1931, 16; April 25, 
1931, 11; April 27, 1933, 15. So it may seem unfair to allow the radio to become a more 
popular advertising medium by using news gathered at plaintiff’s effort and expense. 
The public, however, has an interest in the rapid dissemination of news, which may 
justify the courts’ refusal to restrict defendant’s use of any news. See German cases 
in Caldwell, Piracy of Broadcast Programs, 30 Col. L. Rev. 1087, 1104, 1106 (1930); 
but see 44 Yale L.J. 877 (1935). Moreover, it may be argued that an injunction would 
foster a monopoly of news by newspapers which might be contrary to the public in- 
terest. The press-radio agreement under which, since March 1, 1934, the press has 
been giving news to radio in five-minute reports in a manner calculated to preserve 
the value of the news to nineteen hundred newspapers, has been said to be unsatis- 
factory to the public. N.Y. Times, April 26, 1935, 1; Whittemore, Radio’s Fight over 
News, 81 New Rep. 354 (1935). But unless the radio develops a news-gathering agency 
of its own, an injunction would force it to accept the terms dictated by the press. Keat- 
ing, Pirates of the Air, Harper’s, 463 (Sept. 1934). The Associated Press will not sell 
news to radios. N.Y. Times, April 26, 1935, 1. On the other hand, a news-gathering 
agency for radios, the Transradio Service, has been started. Whittemore, Radio’s 
Fight over News, 81 New Rep. 354 (1935). So one possible effect of granting an injunc- 
tion would be to force radio to develop its own news service, thus fostering competition 
in the dissemination of news. The principal case raises close questions of debatable 
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public policy that seem to be rather within the province of the legislature than of the 
court. The legislature can investigate and determine when and to what degree news 
disseminating is a business affected with a public interest, whether monopoly or com- 
petition will better meet that public interest, and what means can best be used to 
obtain the ends desired. See opinion of Justice Brandeis in International News Service 
v. Associated Press, 248 U.S. 215, 248 (1918); also see Harris, Radio and the Press, 
Annals Amer. Acad. of Pol. and Soc. Sci., 163 (Jan. 1935); Dill, Radio and the Press; 
A Contrary View, Annals Amer. Acad. of Pol. & Soc. Sci., 170 (Jan. 1935); Pew, Free 
as the Air, 3 Today 8 (1935). 


Water Rights— Opposite Riparian Owners’ Right To Flow of Stream under Oregon 
Code—{Oregon].—Acting under authority of the Oregon Water Code (Ore. Code (1930), 
tit. 47) the state engineer issued a permit to defendant riparian owner, to appropriate 
the greater portion of the flow of a stream for power purposes. Plaintiff, the opposite 
riparian owner, claiming a vested property right in a “continuous flow,” sought to 
enjoin the appropriation on the ground it violated the due process clause of the Four- 
teenth Amendment. Held, the appropriation is constitutional even though it limits 
the riparian right of the plaintiff to water being put to a beneficial use. California- 
Oregon Power Co. v. Beaver Portland Cement Co., 73 F. (2d) 555 (C.C.A. oth 1934). 

The present law of water rights in our western states has evolved from a conflict of 
two rather antagonistic theories. Shaw, The Development of the Law of Waters in the 
West, 189 Cal. 779 (1922); Walton, Origin and Growth of Western Irrigation Law, 21 
Ill. L. Rev. 126 (1926); Harowitz, Riparian and Appropriation Rights to the Use of 
Water in Washington, 7 Wash. L. Rev. 197 (1932). The doctrine of prior appropriation 
originated in the usage of “placer’”’ miners. The first person to appropriate the water, 
regardless of the amount, was entitled to it as against subsequent takers. 1 Nichols, 
Eminent Domain (2d ed. 1917), § 144; 2 Farnham, Waters and Water Rights (1904), 
§ 462; Coffin v. Left Hand Ditch Co., 6 Colo. 448 (1882). Later, as the various states 
adopted the English common law, the question arose as to whether the common law 
doctrine of riparian rights was included. Jones v. Adams, 19 Nev. 78 (1885) (overruling 
Van Sickle v. Haines, 7 Nev. 249 (1872) which had followed the common law rule of 
riparian rights); Boguillas Land and Cattle Co. v. St. David Co-operative Commercial and 
Development Assoc., 11 Ariz. 128, 89 Pac. 504 (1907), affd. 213 U.S. 339 (1909) (riparian 
right doctrine never became a part of Arizona common law). This riparian right view 
was inconsistent with the former view, each owner, under the riparian right view, sub- 
ject to the right of other riparian owners to a reasonable use of the stream, being en- 
titled to an undiminished flow, regardless of prior appropriations. As the need for ex- 
tensive irrigation developed neither doctrine was found to be satisfactory. That of 
prior appropriation was unfair to lower riparian owners; Lux v. Haggin, 69 Cal. 255, 
4 Pac. 919 (1884); and the riparian right view did not satisfy the irrigation needs of 
lands non-adjacent to streams. Kan. v. Colo., 206 U.S. 46, 105 (1907). The incom- 
patibility of the two theories and the inadequacy of each resulted in statutory enact- 
ments in all western states placing water rights in the control of state administrative 
boards in order to distribute the water equitably among those desiring to use it bene- 
ficially. Lasky, From Prior Appropriation to Economic Distribution of Water by the 
State—Via Irrigation Administration, 1 Rocky Mt. L. Rev. 161, 248 (1928); 2 Rocky 
Mt. L. Rev. 35 (1929). 
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The various statutes, which exempted vested rights in water then put to a beneficial 
use, were not subject to constitutional ‘‘due process” attacks, other than procedural 
due process, in jurisdictions not accepting the common law doctrine of riparian rights. 
Herminghaus v. S. Cal. Edison Co., 200 Cal. 81, 252 Pac. 607 (1926) (California statute 
invalid because of lack of procedural due process). However, in jurisdictions recogniz- 
ing a vested right in a riparian owner to a natural flow substantially undiminished, 
whether put to a beneficial use or not, such statutes were severely attacked as taking 
property without due precess of law. St. Germain Irrigation Ditch Co. v. Hawthorne 
Ditch Co., 32 S.D. 260, 143 N.W. 124 (1913) (South Dakota statute which provided 
that non-use by riparian owner would terminate his rights held unconstitutional). 
Since the doctrine of riparian rights had been accepted in Oregon, Weiss v. Oregon Iron 
and Steel Co., 13 Ore. 496, 11 Pac. 255 (1886); this precise issue was raised by the Code 
of 1909 which attempted to place in State control all water not then put to a beneficial 
use. Laws Or. 1909, p. 319. There is some authority to the effect that even under the 
riparian rights doctrine there are no property rights in water not put to a beneficial use. 
See Hough v. Porter, 51 Ore. 318, 379, 95 Pac. 732, 751 (1908); Eastern Ore. Land Co. v. 
Willow River Co., 187 Fed. 466, 468 (C.C. Ore. 1910); 4 Kinney, Irrigation and Water 
Rights (2d ed. 1912), §§ 1975, 1977, 1997. It is generally held, however, that the 
riparian right to a natural flow is a property right which will be protected whether put 
to a beneficial use or not. See McCoy v. Danley, 20 Pa. 85 (1852) (riparian right to an 
undiminished flow whether used or not); St. Germain Irrigation Ditch Co. v. Hawthorn 
Ditch Co., 32 S.D. 260, 143 N.W. 124 (1913) (the right to make a reasonable beneficial 
use is a vested property right); 2 Farnham, Waters and Water Rights (1904), § 4621. 
But even vested property rights are subject to the control of the state under the police 
power when necessary to “promote the economic welfare, public convenience, and gen- 
eral prosperity of the community.” Chicago, B. & Q. R. Co. v. Illinois, 200 U.S. 561 
(1906); cf. Miller v. Schoene, 276 U.S. 272 (1928). The relation of police power to water 
rights is described by the California Supreme Court, “.... the conservation of the 
waters of the state is of transcendent importance. Its waters are the very life blood of 
its existence. The police power is an attribute of sovereignty and is founded on the 
duty of a state to protect its citizens and provide for the safety, good order and well 
being of society. It is coextensive with the right of self-preservation in the individual.” 
Gin S. Chow v. City of Santa Barbara, 217 Cal. 673, 22 P. (2d) 5 (1933). The Supreme 
Court of Oregon sustained the Oregon Water Code as constitutional. Jn re Willow 
Creek, 74 Ore. 592, 144 Pac. 505 (1914). See 3 Cal. L. Rev. 347 (1915). The United 
States Supreme Court took a similar view and held that the act was in “‘no way offen- 
sive to a right conception of due process.” Pacific Live Stock Co. v. Oregon Water 
Board, 241 U.S. 440 (1916). 

Although the court in the principal case could have upheld the action of the Water 
Administration Board by accepting the minority view that the riparian right doctrine 
gives no right to water not put to a beneficial use, it seems that it was justified in 
sustaining the constitutionality of the permits as a valid exercise of the police power of 
the state. This is in accord with the avowed policy of the statute to put all unused 
water to a beneficial use. The court by its decree reserved to the plaintiff sufficient 
flow for immediate needs. Furthermore, it is probable that, when the plaintiff desires 
to make a beneficial use of the stream for power purposes, a flow readjustment will be 
made. See Martha Lake Water Co. v. Nelson, 152 Wash. 53, 277 Pac. 382 (1929). 
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It was contended further in the principal case that, since the plaintiff acquired his 
patent from the government, the clause in the Federal Desert Land Act of 1877 (19 
Stat. 377, 43 U.S.C.A. § 321 (1928)), “all surplus water ... . upon the public lands 
. .. . Shall remain and be held free for the appropriation and use of the public,” limited 
the plaintiff’s riparian rights. Hough v. Porter, 51 Ore. 318, 95 Pac. 732 (1908); contra: 
Still v. Palouse Irr. & Power Co., 64 Wash. 606, 117 Pac. 466 (1911); Cal., San Joaquin 
& Kings River Canal & Irr. Co. v. Worswick, 187 Cal. 674, 203 Pac. 999 (1922). The 
broad interpretation of the Desert Land Act in Hough v. Porter was criticized in the 
principal case, the court preferring to deny the plaintiff relief on the ground that the 
statute is a reasonable exercise of police power. 


Workmen’s Compensation—Application of Workmen’s Compensation Act to Relief 
Workers—{Ohio].—Claimant, upon application for relief to the division of charities of 
the city of Columbus, was given a work card entitling him to do work for the city, for 
which he was to be paid partly in cash and partly in groceries. While working as a 
street-clearner, he was injured. Held, the language of the state insurance act (Ohio 
Throckmorton’s Ann. Code (1929) §§ 1465-61), which affords protection to every person 
in the service of any municipality “under any appointment or contract for hire, express 
or implied” is broad enough to include one whose labor is a condition precedent to re- 
lief. Industrial Comm'n of Ohio v. McWhorter, 193 N.E. 620 (Ohio 1934). 

Relief workers have to a large extent been denied any rights under workmen’s com- 
pensation acts. Of more than forty states compensating public employees for injuries 
received in the course of employment, the compensation acts of only eighteen have 
been interpreted to cover employees on work relief. 49 American City 77 (1934). In 
general relief has been denied on two grounds: first, lack of legislative intent to provide 
protection for workers such as the claimant; second, absence of a contract of employ- 
ment. Hartford Accident & Indemnity Co. v. Department of Industrial Relations, 139 
Cal. App. 632, 34 P. (2d) 826 (1934); Vaivida v. City of Grand Rapids, 264 Mich. 204, 
249 N.W. 826 (1933); Village of West Milwaukee v. Indust. Comm’n of Wis., 255 N.W. 
728 (Wis. 1934.) Thus it has been held that since the underlying theory of workmen’s 
compensation is to charge industry with costs arising out of injuries to laborers, as part 
of the cost of production, the acts are inapplicable where the purpose in creating the 
employment is to relieve the hardships of the unemployed. Hartford Accident & In- 
demnity Co. v. Department of Industrial Relations, 139 Cal. App. 632, 34 P. (2d) 826 
(1934); see 19 Ia. L. Rev. 450, 452 (1934). And it has been held there is no contract for 
hire because voluntary participation by the municipality is lacking where the munici- 
pality is under a statutory duty to extend relief even though the claimant does no work 
and because the work and relief are not the bargained equivalents for each other, the 
municipality extending food or money as charity rather than as consideration for work 
done. McBurney v. Indust. Acc. Comm'n of Cal., 220 Cal. 124, 30 P. (2d) 414 (1934); 
In re Moore, 97 Ind. App. 429, 187 N.E. 219 (1933); 19 Ia. L. Rev. 450 (1934). 

Cases on this problem may be divided into three categories: (1) Cases where work 
is a condition precedent to relief and where the relief dispensing agency is under no ob- 
ligation to extend relief. Here the essential elements for a contract of hire are present; 
there is an exchange of bargained equivalents and voluntary participation on both 
sides. McLaughlin v. Antrim County Road Comm’n, 266 Mich. 73, 253 N.W. 221 (1934); 
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Porton v. Central (Unemployed) Body for London, [1909] 1 K.B. 173; (2) Cases where 
work is not a condition precedent to relief but where extra compensation is offered for 
services rendered. The additional compensation for which the work is performed estab- 
lishes consideration and voluntary relation. But see In re Moore, 187 N.E. 219 (Ind. 
App. 1933); (3) Cases where the municipality is under an obligation to render relief 
and where no extra compensation is offered for work. Here there is no contract for 
hire, and the relief worker cannot be brought within the purview of those compensation 
acts which require proof of such contracts. Village of West Milwaukee v. Ind. Comm’n 
of Wis., 255 N.W. 728 (Wis. 1934); cf. 8 So. Cal. L. Rev. 38 (1934). But in those states 
where the workmen’s compensation act is not confined to employees working under 
contract for hire but includes all public employees or employees under any appointment, 
failure to prove a contract for services should not be fatal to relief. See Monterey 
County v. Rader, 199 Cal. 221, 248 Pac. 912 (1926) (where recovery was allowed under 
the workmen’s compensation act for the death of an appointed deputy-sheriff). 
Where the services are voluntary, where useful work is performed and compensation 
given according to the work done, and where the relief-worker is subject to control, 
direction and discharge, the elements of a normal employment relation exist, and it 
would seem recovery should be allowed. Forest Preserve Dist. of Cook County v. Indus- 
trial Comm’n, 357 Ill. 389, 192 N.E. 342 (1934); MacLaughlin v. Antrim County Road 
Comm’n, 266 Mich. 730, 253 N.W. 221 (1934); Mayze v. Town of Forest City, 207 N.C. 
168, 176 S.E. 270 (1934); Harper, The Law of Workmen’s Compensation (2d ed. 1920), 
§§ 108, 109. Nor does the legislative intent argument present an insurmountable ob- 
stacle. The compensation acts were enacted to afford a socially expedient method of 
caring for the victims of modern industrial hazards by putting the cost of work acci- 
dents on industry. Callen, Some Problems of Workmen’s Compensation, 8 Soc. Sci. 
Rev. 211 (1934). To apply workmen’s compensation here places this element of the 
cost of work relief on the municipality, which is furnishing relief, rather than on the 
worker, the recipient of the relief. 
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Restatement of the Law of Torts. St. Paul: American Law Institute Publishers, 
1934, 2 Vols., pp. xxxii, 730; xxxi, 1338. $12.00. 


Two long months of consistent reading had brought me to the Comment on § 433 of 
the Restatement. I had striven that not a word nor a definition nor a distinction 
should escape me, and my mind was weary with words, definitions and distinctions. 
To my annotations of the Sections, the Caveats and the Comments there seemed no 
end. I was surfeited with the ingenuity of my own criticisms, with the “cfs.” to cases 
I recalled, until my understanding became blunted and declined to be used any longer 
as a mere tool for my pencil. I fell to dreaming The words, definitions, distinc- 
tions and criticisms fell from off my mind like dry leaves scattered by a sudden breeze. 
. ... I wondered what the Restatement would look like from above, to one who saw 
more than its details, to one who had a sense of its significance in time and not merely 
in logic . . . . I wondered what a legal giant like Savigny* would think of it, and as I 
wondered I must have formulated my question in words, for a voice answered me—the 
voice of an old man, quietly but insistently earnest. . . . 

“Tt is a grave question to put to one who has always believed that the epochs are 
rare in which the developing spirit of the people may be transformed into the ipse dixit 
of a few human minds.” The venerable spirit of Savigny looked thoughtfully, and a 
little sadly, at Volumes I and II of the Restatement of the Law of Torts which lay open 
before him. “You ask me whether in the light of my experience and my observation of 
the course of legal development, I think that the American Law Institute is engaged in 
a task which will advance that great emanation of your people’s Geist or whether it 
will hinder it. You ask me to answer this in the light of the learned tomes on the law 
of delicts written by your Bohlens, your Seaveys, your Thurstons, and your Harpers. 

“My answer cannot be a simple yes or no. Too many elements are involved, and 
the potentialities and dangers of such a program are too formidable to permit any ele- 
ment to be ignored. You must therefore have the patience to hear me. 

“One at least of the demands I made for my beloved country long ago I see ful- 
filled in the America of your times. In 1814 I exhorted my countrymen never to forget 
that a code, though pué into force by political authority, must be the work of individual 
jurists to whom a people have yielded power to declare their innermost convictions; to 
the learned men in whose bosoms the law in our modern societies has a considerable 
part of its being. I pleaded with them to understand that only in an age when learning 
flourishes in the fertile soil of a rich tradition can a people find such men to set down its 
laws. I see my exhortation and my pleading answered in the common law of your 
times, as I rejoiced to see them answered in the delay of our German Civil Code until 
a generation after my departure. For your Restatement comes in the century after 


* Friedrich Carl von Savigny (1779-1861) the great historical jurist whose “On the Vocation 
of our Age for Legislation and Jurisprudence,” written in 1814, had the effect of postponing 
codification of German law for three quarters of a century. Meanwhile his labors and those 
of the men he inspired prepared the way for the ultimate success of German codification. 
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the labors of Story, Gray, Ames, Thayer, of Austin, Maine, Vinogradoff and Dicey, 
of some of the greatest judges with whom you have been blessed, and of a host of 
others who have striven to give to the common law a healthy basis of history and con- 
struction. Even so did our German Code follow the labors of my disciples in the his- 
tory of our law, and of men like my good friends Dernburg and Windscheid in its sys- 
tematic elaboration. 

“T consider, therefore, that juristically the time is ripe for the heavy task of re- 
stating the common law of torts. But is the time ripe politically? I desire you to 
understand clearly what I mean by this. I am asking whether your people cherishes 
any body of convictions about this branch of the law which your jurists can set down? 
I said long ago and I say again with no fear that, even today, it is superfluous: 

“ ‘Tf at any time a decided and commendable tendency be distinguished in the 
public mind, this may be preserved and confirmed, but it cannot be produced, by 
legislation; and where it is altogether wanting, every attempt that may be made to 
establish an exhaustive system of legislation, will but increase the existing uncer- 
tainty and add to the difficulties of the cure.’ 


As I look down upon your country from the peacefulness of my abode I see only a 
violent conflict of convictions, an unspeakable confusion of beliefs and an impotence 
of that common consciousness which alone can ground a people’s law. The confusion 
of the lawyers is but a reflection of the confusion of the people. The jurist can give 
system and technique; he cannot create what it is his task simply to express. 

“Tn this fundamental branch of the law which you call torts, more than in any other, 
no principles can prevail which have not behind them the inspiration of the great 
organic society the daily conduct of whose members it seeks to order. When the 
American Law Institute observes that ‘the growing complication of economic and other 
conditions of modern life are rapidly increasing the law’s uncertainty and lack of clar- 
ity? they should understand from this how very necessary it is to beware lest at the 
beginning of a period of growth and change the uncertainties of the future be put in 
fetters to the certainties of the past and the present. 

“One peril at least I am happy to see that they have avoided. Their ambition is not 
that of the obscurantist century of juristic life which preceded my own, namely, to give 
to their exposition of existing law the force of statute. In this I see great wisdom, and 
even greater wisdom in the encouragement which you tell me they are giving to the 
state annotations. If I understand you aright these annotations will suffuse the anz- 
mic and colorless test of the Restatement with the experience of the courts and of the 
juristic doctrine of the people of each state. It will insure that thought is not made 
barren by words behind which it is forbidden to go. Thus, perchance the experience of 
the past will be preserved and carried over to the tasks of the future. Not such was the 
happily abortive proposal of my friend Thibaut. He would have had us enact a code 
for all the German states at a time when our juristic skill and knowledge was at its 
lowest and would have cut off the law from all that had gone before. He would have 
had each of the Lande abandon the wisdom of its own peculiar history, and live as if 
it had been re-born with a new Geist when the Code was enacted. 


? Savigny, “Von Beruf unsrer Zeit fiir Gesetzgebung und Rechtswissenschaft,” transl.‘by 
Hayward, p. 63. 


3 Restatement of the Law of Torts, Vol. I, p. ix. 
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“Yet recognizing all this I am fearful of your future if the Restatement of Torts 
should command the influence and power to which it aspires. For I read that ‘the ob- 
ject of the Institute is accomplished insofar as the legal profession accepts the Restate- 
ment as prima facie a correct statement of the general law of the United States.’ My 
apprehensions are two-fold. The first I have already voiced, namely, that the Ameri- 
can people and all that goes to make up their civilization are at present at the beginning 
of a period of rapid transformation—in other words there is lacking any unity of con- 
sciousness capable of effective expression in words. As a result the draftsmen have had 
the ordeal of navigating between the Scylla of premature and therefore incompleie re- 
statement, and the Charybdis of inexperienced speculation. On the one hand, if the 
law of torts thus restated represents only that part of the law which is today settled, 
then, unless its indefinitiveness be open and acknowledged, it will operate as a check 
upon healthy development of those matters now formative. On the other hand, if it 
purports also to fix a rule for those matters as yet unsettled, its solutions must inevi- 
tably lack the wisdom which experience would have supplied had the law been left to 
its untrammeled unfolding. 

“Upon such a voyage as that I myself would dread to embark. If compelled to do so, 
however, I could see only one safe course to navigate. Perceiving the central difficulty 
of any attempt, at this time, to restate the law of torts, I would have sensed that the 
less detailed, the more all-pervading, and the fewer its provisions the better. Yet in 
examining the five hundred and three sections of the work, my apprehensions have only 
been converted into despair. Here are no such broad principles of liability as those 
(despite its faults) of the French Civil Code, and of those of the German Civil Code. 
On the contrary, here are drawn together on a basis of undiscriminating equality prin- 
ciples of the first magnitude, mere corollaries and petty corollaries of corollaries, 
which should have been left to the state annotations, to be furnished by local experi- 
ence. What is worse, I find that the comments instead of being directed solely to 
reasoned discussion frequently contain principles of at least equal importance to the 
corollaries of the first rank. 

“This, however, is but a small part of the difficulties of technique and form which 
to my grief the Restatement of Torts displays. A detailed exposition with a rule sup- 
plied for all cases that may conceivably arise (I cannot but acknowledge with gratitude 
the two-edged modesty of a limited number of caveats, two-edged since they imply 
that the draftsmen think they were at least aware of all the problems which they did 
not solve) might claim as a virtue that at any rate it provides some sort of assured 
rule, albeit a bad one, for the future. Not so in the Restatement, however, for I find 
that in a vast number of sections the application of the apparently detailed rule is 
rendered uncertain by the insertion of what we civil lawyers call “lenient” qualifica- 
tions, such as references to “reasonableness.” It is easy to see the consequence of this. 
In so far as the Restatement is followed even as “prima facie a correct’’ proposition of 
law, courts and jurists will have to struggle to attach their particular decision to one 
of its detailed provisions without the compensation of a facile solution once they have 
done this. Yet if such must be the situation, would it not have been better to have 
formulated only the fundamental axioms of this branch of the law, and left its details to 
time and experience? 

“But you tell me that the draftsmen have sought to meet this difficulty in advance 


4 Ibid. 
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by analyzing in the comments the factors which ought to be considered in determining 
whether in any specific detailed situation the test of reasonableness is met. Alas! that 
after the repeated experiences of history, that in the presence of the accumulated 
demonstration of jurists and legal philosophers, men should still believe that they can 
tie down the unseen future of the people by reference to what knowledge they have 
acquired, and what imagination they have developed in the course of their single lives. 
Even were the political element of legislation settled such a technique would be fatal. 
How much more so when you are dealing with the life process of a great people whose 
character is still formative. 

“As I contemplate what an eminent Anglo-Saxon has termed the most carefully 
considered statement of a nation’s law ever made, I mean the Civil Code of my Father- 
land, when I ask myself how much of the riches which it contained at its promulgation 
in 1896 would have been irretrievably lost had Thibaut had his way in 1814, I measure 
to myself the perils for the American law of torts involved in this phenomenally meticu- 
lous Restatement. The tremendous learning, the powerful analysis, the unbelievable 
patience with detail, the wonderful play of imagination on hypothetical cases, com- 
bined with a complete unawareness of the lessons of legal history, and but a thin 
veneer of the lessons of legal philosophy, have reared a structure which cannot help but 
become rapidly obsolete. It will become a magnificent memorial to the faith of the 
living in their power to bury the dead, to the blindness of even the most cultivated 
minds, which cannot see that the living live only through the dead, and those yet un- 
born through those now living, and that it is as great a folly for the living to make 
minute dispositions for the world of the unborn, as it would have been for the dead to 
make minute dispositions for the world you now live in. For it is not the mere absence 
of potentialities for good which saddens me. I would say to you as I said to my coun- 
trymen 121 years ago: ‘In your time vigorous developments are undeniably in the 
making, and it is impossible to say how much good you will detract from the future by 
confirming your present deficiencies. For ué corporalente augescunt, cito extinguuntur; 
sic ingenia studiaque oppresseris facilius quam revocaveris.’ ’’s 


Juiius Stone* 
* Assistant Professor of Law, Harvard Law School. 


Trusts and Trustees. By George Gleason Bogert. St. Paul: West Publishing Co., 1935. 

7 Vols., pp. xi, 3734, 867. $50.00. 

Such familiarity with the standard text-books as the reviewer has been able to accu- 
mulate in twenty years of use, and with this set of volumes in about as many hours, 
leads him to the present conviction that Professor Bogert has produced the best text- 
book in existence on this most complex of subjects. Furthermore, unless this reviewer 
is greatly mistaken, this set deserves to rank with the text-books of Wigmore and Wil- 
liston as potential aids to the profession. 

The bulk of a seven volume set is rather appalling—especially to a reviewer. Four 
of these volumes are text material; two of them consist of forms and the last is a table 
of cases and an index—which the preface correctly states to be “extremely detailed” 
and significantly points out to have been “prepared by the author.”’ Therein lies a far 


5 Savigny, “Von Beruf unsrer Zeit fiir Gesetzgebung und Rechtswissenschaft” (3d ed 
1840), 52. 
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from unimportant contribution to the book’s helpfulness to the judge, lawyer, pro- 
fessor or trust officer seeking guidance. 

Among the many excellencies of the four volumes of text, one stands supreme in the 
mind of this reviewer. The author has displayed a power of analysis and an ability to 
write clear exposition which simplifies the extremely complex situations arising in this 
field and facilitates approach to the existing decisions and statutes. This analytical 
ability is exhibited to good advantage in dealing with the employment of a non-resident 
or of a foreign corporation as trustee; in presenting the problems involved in the cre- 
ation of a trust for persons unborn or for a corporation to be formed;? in showing the 
applicability of the Rule against Perpetuities to trusts; and in clearing away some of the 
fog which often envelopes discussions of the applicability of the Rule against Perpetui- 
ties to charitable trusts.‘ From time to time a section occurs which is almost a perfect 
vignette of a small segment of the law.s This type of writing is not confined to the sec- 
tions cited as illustrations but is characteristic of the work as a whole. In only two 
places has this reviewer encountered sections which caused him wailing and gnashing 
of teeth.‘ 

The second excellence of the text became possible because of the first. Vast quanti- 
ties of detail can create an almost impermeable forest. Abundant detail, when coupled 
with skillful analysis, becomes the thing most needed in a good text-book. Contrasting 
the text part only of this set with Perry’s excellent treatise, the quantity of Bogert is 
more than twice that of Perry.’ A text-book dealing with detail is bound to approach 
more closely to the instant problem agitating the mind of its user. A good illustration 
of this is to be found in the twenty pages dealing with a trustee’s liability for torts com- 
mitted in the course of its execution.’ 

The third excellence of the text is its emphasis upon statutes. The physical difficul- 
ty of collecting statutory enactments from forty-eight states has deterred most text 
writers from their inclusion. The result normally is the presentation of a quite un- 
realistic picture of law as it works. In the field of trusts, a text which failed to include 
statutory references would be so dangerous as to be almost a menance. These refer- 


* § 132. 3 § 214. 


* § 163. 4 § 341-9. 
5 See § 116 as to powers in trust and § 129 as to a trustee with a double interest and the 
resultant problems of merger. 


6 One of these consists of §§ 183 and 184 where the author treats of the cestui’s right being 
in rem or in personam, and fails to appreciate the fact that neither of these explanations is as 
helpful as a composite of the two. This is a point upon which the reviewer finds it difficult to 
keep this a review of Bogert rather than an exposition of Powell. The other consists of §§ 689 
and 941 where the author fails to differentiate between estoppel operating against a cestui 
according to whether the cestui has an alienable or an inalienable interest. When estoppel is 
allowed to operate against a cestui with an inalienable interest, the law permits him to do by 
indirection what it forbids him to do directly. This distinction has found recognition in the 
cases (Matter of Wentworth, 230 N.Y. 176, 129 N.E. 646 (1920)) and mention thereof in these 
sections would have improved them. 


7 The Bogert text consists of 2942 pages each containing approximately 20% more than the 
1580 pages of Perry. 


*§ 731-5. Perry deals with this topic on a single page. 
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ences have been included by Professor Bogert in a profusion highly useful.» No one 
who has not attempted a similar collection can appreciate the expenditure of time and 
effort which their inclusion evidences. 

The comprehensiveness of these text volumes testifies to the usefulness of the days 
spent by their author in the company of trust officers. By these contacts he learned 
the problems which arise to vex trust administrators. Consequently many topics never 
before treated adequately in text form, or never before included in a general text-book 
on trusts are here set forth with considerable fullness. Such topics include the taxation 
aspects of trust creation and management;’* the insurance trust ;" the investment laws 
of each state; the recently litigated problems as to participation certificates;*s and the 
practical problems of allocating expenditures“ and receipts between “income’’ and 
“capital” accounts.’s Another inclusion of vital importance to trust experts both in 
and outside of New York, is the constant discussion of the New York system of trusts. 
Two other bits of treatment are sufficiently unique to merit special mention. The 
book does not abound and does not excel generally in its historical contributions but in 
§ 6 it collects some twenty-eight decisions made on this side of the Atlantic before 1800 
and dealing with the law of trusts. Thus access is afforded to a too little known area of 
our background. Chapter 14"? could profitably be made assigned reading early in the 
teaching of any course on Trusts. In portraying the “Various Trust Functions” it 
gives a picture of the socia] adaptations of this concept better than is elsewhere de- 
rivable in an equal number of pages. 


The usual features of good text-books have not been neglected in the author’s at- 


9 For illustrations, see: 


§ 62, fn. 10, statutes reenacting in effect the seventh section of the English statute of 
frauds; 

§ 126, statutes removing an alien’s disability to act as trustee; 

§ 132, fn. 14-18, statutes affecting the utilization of a foreign corporation as trustee; 

§ 216, fn. 2-16, statutes as to accumulations; 

§ 240, fn. 69, statutes dealing with the alienability and subjection to creditors of interests 
created under an insurance trust contract; 

§ 592, fn. 1, statutes as to the trustee’s ability to bring suits as a representative of the 
beneficiaries; 

§ 677, statutes allowing trustee investment in commingled funds; 

§ 687, statutes as to a trustee’s duty to convert. 


t© §§ 261-284. This material was written by Professor Arthur H. Kent “in consultation 
with the author.” The reviewer’s experience with this topic suggests one caution for the user 
of the book. Few parts of the law of trusts are in a more violent state of flux than that dealing 
with the taxability of trusts. Hence any treatment of this topic requires constant checking in 
order to be certain that the law has not altered. This is no criticism of the inclusion or of the 
content of the chapter. The task of the lawyer is thereby shortened—but not eliminated. 

™ §§ 235-244. 

™ § 616-663. Here the author could have done even a better job. These statutes, cited 
from forty-eight jurisdictions are accompanied by citations to cases as to only six states. 
Cross-references to the places in the nearby chapters where the operations of these statutes are 
discussed would have been mos* aelpful. 

3 § 676. 


4 §§ 801-805. * Tilustrative of this see §§ 212, 219, 467 and 995. 
*s §§ 811-857. *7 §§ 231-254. 
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tainment of the unusual. The footnotes include constant references to law review ma- 
terial. Many citations are followed by brief statements giving a glimpse of the facts 
upon which the decision was made."* One criticism of the footnotes is deserved by 
author and publisher alike. The importance of a case depends greatly on its date. Ina 
field of law so subject to change as this field has been in the past thirty or forty years, 
the date of a case is almost as vital as its correct citation. This fact must be known to 
the author and should be known to the publisher. Neither should have allowed the 
book to be published without giving these dates in each citation, or, at least, in the 
table of cases in the seventh volume. Their omission is the most serious defect ob- 
served by this reviewer. 

The two volumes of forms embody great potential usefulness. A form book de- 
signed to be employed in forty-eight jurisdictions presents very different problems from 
one intended for use in a single state. Divergencies of law impose requirements which 
can scarcely be met by single forms. The author has recognized this, in part, by includ- 
ing a “will with trust for a community property state.’’® The clauses of this will are 
illumined by interspersed notes dealing with the decisions and statutes of California. 
But in no state are so many trust instruments drafted as in the State of New York. 
This state also has the doubtful distinction of having that form of the Rule against Per- 
petuities with which compliance is most difficult. The restriction of trusts to a “two 
life’ duration is violated by the form in § 1033 and again by Clause 1 in § 1173. In 
these instances, at least, no caution is inserted so as to save New York lawyers from 
the yawning pitfall. Another danger is readily discoverable. The form given in § 1038 
would also violate the “two-life” rule of New York, if it were not saved by the included 
power of revocation. Yet no note warns the user that he cannot use this form in New 
York unless he takes it without the deletion of the power of revocation. One more 
matter of caution is needed for the New York practitioner. The New York decision of 
Matter of Rausch* authorizes such an incorporation by reference as is employed in 
Paragraph Third of § 1032 when the original inter vivos trust included no power to alter 
or to revoke that trust. No New York decision has gone further than this in allowing in- 
corporation by reference. Therefore the employment of the form given in § 1032 can 
be made safely in New York only in the rather unlikely case of an original inter vivos 
trust which lacks the settlor’s reserved power to alter or to revoke. These difficulties 
are stressed because they make it necessary for a user of the forms to ascertain for him- 
self the soundness of the form for Ais state. Perhaps an annotation of the forms de- 
signed to eliminate this trouble would be too bulky to be useful. Certain it is that the 
collection here assembled is of great value if used discriminately by the lawyers of the 
country. 


This review is already long, but due justice cannot be done to the product of the 

*8 Instances in which this is particularly helpful are § 42, fn. 9; § 193, fn. 20; § 208, fn. 47; 
§ 581, fn. 7. 

9 § 1034. 

2° The reviewer lacks sufficient knowledge of the divergencies between the laws of the eight 
states having community property to know whether this keying of the form to the California 
law assures validity in the other seven. Such a conclusion could not be accepted without 


demonstration and the author fails to assure the user of this fact so vital to the employment of 
the form in the other seven states. 


* 258 N.Y. 327 (1932). 
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author’s skillful work over many years in fewer words. He has demonstrated industry, 
analytical power, expository ability, an appreciation of t/:e needs of the profession, and 
an originality in meeting these needs which deserve the highest praise. 
RicHarp R. PowE.i* 
* Professor of Law, Columbia University Law School. 


Cases on Equity— Jurisdiction and Specific Performance. By Zechariah Chafee, Jr. 
and Sidney Post Simpson. Cambridge, Massachusetts: Published by the Editors, 
1934. 2 vols., pp. xiii, 1619. 

A little over thirty years ago, Dean Ames published his casebook on Equity Juris- 
diction, on which doubtless most of the present generation of law teachers cut their 
teeth. The principal volume of the 1904 edition consisted of four chapters, dealing, 
respectively, with Nature of Equitable Jurisdiction (35 pp.), Specific Performance 
of Contracts (406 pp.), Bills for an Account (18 pp.), and Specific Reparation and 
Prevention of Torts (201 pp.). The present volumes are a direct descendant of the 
first two chapters of that work, expanded to nearly four times the original size. The 
same general approach is followed, so far as jurisdiction and specific performance is 
concerned; but there is no material here on equitable relief against torts. 

The two volumes contain a most complete collection of principal cases, digested 
cases, notes, and citations of authorities upon the subject of specific performance. The 
authors state that over 15,000 decisions are included in one form or another. There is 
an ample selection of excellent principal cases, well-chosen for teaching purposes, in- 
cluding both modern decisions and English landmarks. Thus, for example, the subject 
of equitable relief in connection with arbitration and appraisal agreements is amply 
developed with recent New York decisions under the arbitration law, the pertinent 
sections of the law being quoted, as well as with earlier English and American decisions 
on the same topic. But the chief distinction of the volumes is the amazing collection 
of editorial notes. Thus, in the chapter just referred to, there are notes on contracts 
to arbitrate at common law, (extending, with case digests, over seven pages), and on 
arbitration legislation (five pages). In the first fifty pages of the casebook, there are 
ten notes, commenting upon such topics as lis pendens, privity in equity, and actions 
at law upon equitable decrees. These notes are almost wholly limited to legal material; 
and are admirable guideposts to the available decisions and law review notes on the 
topics. The notes go well beyond mere citations of an undigested mass of accord and 
contra decisions; they indicate the nature of the cited -uiterial by digests, brief or 
lengthy, and by excerpts, and contain as well, much analysis and comment by the 
editors. A teacher will obtain more aid from these notes, as I can testify from my own 
experience, than from even the excellent available texts. In addition to the notes, 
there are a great number of problem cases, in which facts and citation are given, with- 
out the actual decision. Altogether the volumes are indispensable to a teacher and 
student of this field, whether they are used in the classroom or not. They will further 
be a very useful tool in a law office. 

These scholarly and exhaustive books do suggest a question as to the fundamental 
purpose of a casebook, and the part it should play in law school instruction. It is quite 
possible that many an equity teacher may be frightened away from these books by 
their sheer length, and by an awareness of the long conscientious effort on his part which 
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will be required to master the vast amount of material contained in them for purposes 
of classroom presentation. Many of the better casebooks in wide use today consist of 
a selection of teachable cases, not much greater in number than the customary course 
requires, with a few annotations, problem cases and the like which do not pretend to 
exhaust the possibilities of the particular topic under investigation. The teacher’s 
labors of selection are therefore inconsiderable; he can nearly or wholly cover the 
book. A more important result, satisfactory at least to a good teacher, is that he sup- 
plies the gloss to the cases; his students annotate their digests of the principal cases 
with his observations upon them, or the observations of fellow-students stimulated by 
his inquiries. Even though the teacher’s ideas are a distillation of many juices, some 
from his own mind, some from his old law instructors, some from the books, the class 
discussion does take a course and a flavor characteristic of his own peculiar personality 
and learning. On the other hand, Messrs. Chafee and Simpson have here supplied a 
very elaborate gloss of their own upon the cases they have selected; and have supplied 
a good deal more material than can be discussed in the time normally available. The 
instructor can organize his own course, if he is willing to devote some time and energy 
to the task of selection. Once he embarks upon it, however, there will not be many 
instances, at least at first, when he will be able to pull out of the hat in the classroom 
a rabbit whose ears are not clearly visible to the student who has looked in the direction 
of the notes. Moreover, all hands, teacher and students, will be called on for far more 
work, in reading and correlating the material, than in the case of a casebook of the 
first type. Thus, on the subject of arbitration and appraisal agreements, already used 
as an example, one leading casebook contains two principal cases, and a quotation of 
part of one of the statutes, a total of six pages. Another contains three principal cases, 
a three page extract from one of the statutes, and three considerable annotations, 
totalling in all thirteen and one-half pages. The present volumes devote seventy 
pages to the topic, including eleven principal cases, ten excerpts from decisions, ten 
problem cases, two textual notes, six and one-half pages of quoted statutes, and in- 
numerable citations of law review articles and other decisions. A teacher who selects 
this casebook flatters his class; and dedicates himself to the task of mastering the legal 
data that Messrs. Chafee and Simpson have brought together over the years. It isa 
challenging job of magnificent proportions. 

Yet this second type of book, difficult to deal with as it is, must be the one which 
we really admire and, if we are strong enough, use in the end; provided, of course, that 
we are satisfied with the general organization of the material. Who will say that a 
casebook editor should include less than a full measure of the data which he, in his 
experience, has found necessary to a sound understanding of the particular question? 
And can law teachers admit that they are unwilling to go down to the roots of a topic, 
and hence prefer a sketchy selection of sparsely annotated cases to an embarrassingly 
full presentation of all the useful material? 

The final question as to any new casebook is the organization of the material—the 
topics included and excluded, and their order. Although the second chapter on the 
powers of courts of equity is a logical introduction to the subject, the problems are 
much more difficult than those of specific performance; and might therefore be better 
understood at the end of the course than at the beginning. Now that Vendor and 
Purchaser seems to be acquiring standing as an independent course, there would be 
some practical advantage in separating this material definitely from the remainder, 
perhaps in a separate volume, to be used or not as local needs dictated. Finally, many 
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of us envisage the integration of specific performance with other equitable remedies, 
and with other parts of civil procedure in a single course or series of courses. Pro- 
fessor Chafee and Dean Pound of course have other casebooks on equitable relief 
against torts, which perhaps will be integrated with the present work. Some assur- 
ance to that effect would have been welcome, and such a plan might very well have 
altered somewhat the arrangement of these books. As matters stand at present, it is 
somewhat difficult as a practical matter to justify the use in such a combined course 
of a three volume set of over 2,000 pages, when only a part can possibly be discussed 
in the time ordinarily available for the purpose. This is perhaps the most serious 
obstacle to the wide use of the books. If they choose to meet it, the editors will place 
us further in their debt by the preparation of a single volume casebook on equitable 
remedies, embracing as well as possible the whole field. 

The mechanics of the books are excellent. The innovation of illustrations is strik- 
ing; some one should have thought of it earlier. The indices are far better than those 
to which we are accustomed; and the typography is first-rate. The books should cer- 
tainly find a place in every law school library and on every equity teacher’s desk, as a 
major contribution to the literature of the subject. 

ROswELL MacILt* 


* Professor of Law, Columbia University School of Law. 


Restatement of the Conflict of Laws. St. Paul: American Law Institute Publishers, 

1935, Pp. xli, 814. $7.50. 

Jason was many years in getting the golden fleece. Thus the passage of a mere elev- 
en in the preparation of the Conflicts Restatement is not surprising. For the modern 
Argonauts have had their adventures, have steered dangerously between Scylla and 
Charybdis, overpowered dragons and withstood the songs of sirens. Whether they can 
yoke the two fire-breathing bulls with brazen feet is perhaps a matter of conjecture, 
But at any rate, Professor Beale and his advisers have at length completed the 
courageously attempted task of restating the subject of the Conflict of Laws and their 
work, adopted and promulgated by the American Law Institute, is now offered to the 
profession. 

To dwell on the appalling nature of the task and the industry and thoroughness 
with which it was accomplished is to state the obvious. The haphazard character of 
the decisons as a whole, the comparatively recent development of the subject and the 
lack of an adequate literature combined to make this perhaps the most difficult field in 
which the Institute has attempted to operate. The painstaking character of the efforts 
of the reporter and his advisers is indicated by the numerous preliminary drafts which 
were prepared as well as the many conferences with workers in other fields which took 
place. It is to be hoped that these efforts will have corresponding benefits in the crea- 
tion of an influence leading to a greater uniformity of decision in a field of ever in- 
creasing importance to our national life. 

To enter into a detailed discussion of the various sections would be far beyond the 
scope of a brief review. It has been said, and probably no one would dispute the truth 
of the assertion, that the Restatement as a whole bears the impress of the views of the 
reporter. The introductory chapter and the portions of the work devoted to jurisdic- 
tion are perhaps outstanding illustrations of this fact. That it should be true is scarcely 
a cause for comment; the converse would be nore alarming. Nevertheless, the impact 
of other forces may be noted in some of the modifications which have been incorpo- 
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rated during the process of revision which has been constantly in progress. One feels 
that Section 94, recognizing the power of a state to direct a party to act in another 
state if not contrary to the law of the latter, Section 115, dealing with jurisdiction to 
nullify marriages, and Section 137, covering the law governing legitimacy, when taken 
together with the illustrations and comments, are a few of the numerous examples 
which might be cited. 

Section 113, stating the rule as to divorce jurisdiction by the state of the domicil of 
one spouse, raises a problem which possibly will never he settled until teachers of con- 
flicts tire of writing about Haddock v. Haddock. The obvious criticism of this section, 
and one which is not entirely without justification, is that it makes the misconduct of 
one spouse a jurisdictional fact and thus increases uncertainty in a field where it is 
extremely undesirable. The sections dealing with chattel mortgages and conditional 
sales are perhaps necessarily inadequate in that it is impossible to deal effectively with 
the numerous and varied statutory provisions which complicate the situation. Other 
sections may also be open to criticism of this kind but it is impossible to deal with 
them here. 

In a field in which the case law leaves many gaps to be filled in by some means or 
other it is of course impossible to attempt a statement of a complete body of rules 
without suggesting some which are not based upon direct judicial authority. In several 
instances this has been done by the framers of the Restatement with results which may 
arouse opposition. However, in the main it must be conceded that the suggested rules 
are sensible and if one accepts the premise that a ‘““Restatement’”’ can properly contain 
matter of this kind little fault is to be found. One of the most noteworthy examples of 
“Jegislation’’ of the sort referred to is to be found in the chapter dealing with the ad- 
ministration of estates, in which the introductory note points out the absence of direct 
case authority for some of the rules stated. This chapter in general seems to be splen- 
didly done and the attempt to secure “the prompt, fair and convenient handling of an 
estate for the benefit of those concerned therein” is worthy of commendation. 

The Restatement, dealing as it does with a highly controversial subject and ex- 
pressing, as it also does, a point of view which is vigorously attacked by a not incon- 
siderable group of the profession, will undoubtedly arouse outspoken opposition. 
Some which has already appeared has been based largely on two grounds; first that the 
Restatement should not have been attempted at this time and second, that it was 
written by the wrong parties. As to the latter point this reviewer cannot pretend to be 
unbiased. As to the former, it must be conceded that there are numerous points, no- 
tably in connection with workmen’s compensation and the proper scope of the public 
policy doctrine, at which the law is rapidly changing and is still unsettled. Also it ap- 
pears possible that the Conflicts lamb and the Constitutional lion are about to lie down 
together with the lamb inside, in accordance with the old proverb. But it would seem 
that a unifying force is desirable even in unsettled fields and that though the subject 
of conflicts may in time become a part of constitutional law the body of rules which 
will be administered under that law will be much the same. 

To say that this was a hard piece of work is unnecessary; to assert that it is a good 
piece of work is presumptuous. Nevertheless these two appear to be the salient facts 
which this survey has developed. Without greatly exceeding the limitations of a re- 
view little more can be suggested. 

Cuares B. Nutrinc* 

* Assistant Professor of Law, College of Law, University of Nebraska. 
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What is the future of Section 7(a) ? 

What is its past .. . . as expressed in Labor Board decisions? 
Read this keen analysis of past decisions 
and constructive suggestions for future 
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ional Labor Board . . 


COLLECTIVE BARGAINING UNDER 
SECTION 7(a) OF THE NATIONAL 
INDUSTRIAL RECOVERY ACT 
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««Vengeance”’ or ‘deterrent’? 


The social philosophy underlying penal 
laws has been the main concern in 


Conflicting Penal 
Theories in Statutory 
Criminal Law 


By 
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This analysis of the conflict between 
classical and positive theories of pun- 
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tors? The author believes that the present 
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ment service. 
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the power and abilities of present members 
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125 pages, cloth, $1.50; postpaid $1.60 
The University of Chicago Press 
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There is no better book about it, than 
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STANDARDS OF 
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